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LEGALIZING COMBINATIONS FOR EXPORT TRADE 


Opposition to combinations in restraint of trade is rooted deep 
in the American popular opinion. As a part of our heritage 
from England it found early lodgment, and has been nurtured by 
the business philosophy that holds freedom of contract and equality 
of business opportunity to be cardinal principles of fair dealings. 
This opposition gathered volume through the nineteenth century; 
it was the great motive power behind the granger movement in 
the seventies; it gave poignancy to the Interstate Commerce act 
of 1887; it found fruition in the Sherman Anti-Trust law of 1890. 


THE SHERMAN ANTI-TRUST LAW 


The proximate causes of this last-named piece of legislation 
have been carefully assembled. Among them are large-scale pro- 
duction, increased transportation facilities, widening and over- 
lapping markets, cut-throat competition, pools, combinations, 
trusts. It was the era of great business expansion in the domestic 
market, with its receding frontier, its exploitation of natural 
resources, its tide of immigration. Then giants of industry arose 
in the land, and grasped at the control of fundamental economic 
activities. Anger, fear, and resentment worked together to fetter 
these giants by a federal enactment. These feelings are written 
large in the Sherman Anti-Trust law. 

313 
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In this law the conditions in the minds of the legislators were 
clearly those within our own borders; the combinations, the con- 
spiracies to be destroyed were those of the Standard Oil Com- 
pany, the steel and the whiskey trusts, the railroads, etc. This 
philosophy of “‘enforced competition’’ was to be the philosophy of 
our “American” business; it was a “‘for-us-and-our-household”’ 
theory. But the eradication was intensive more through intensity 
of feeling than through deliberation and careful forethought. 
However indefinite the phrasing in that act is, even a cursory read- 
ing shows the desire on the part of its framers to include every 
species of this ‘‘evil.” 


The judicial interpretation of the Sherman Anti-trust law, especially in 
more recent decisions, indicate (1) that it is adapted to prevent all kinds of 
contracts or combinations which directly or hurtfully restrain trade or com- 
merce subject to federal control, or monopolize, or attempt to monopolize it, 
although the means of restraint employed are so various and changing that it 
would be difficult to define all of them specifically by statute; (2) that the 
present judicial interpretation of interstate commerce is such as to leave 
practically no twilight zone which can be reached either by federal or state 
law; (3) that combinations of persons in whatever walks of life, in so far as 
they are engaged in such commerce, are comprehended by the law.' 


A twilight zone, however, did develop from one phase of the 
law. Do its terms apply to foreign trade? Do they include both 
export and import trade? How far these questions defined them- 
selves in the minds of the framers, it is practically impossible to 
say. “This statute was obviously intended to protect the American 
consumer. I am informed that the voluminous debates in Con- 
gress, which preceded its passage, while covering every possible 
phase of the subject, failed to suggest or hint in the remotest way 
that the consumers of other countries were to be protected by the 
statute.”? One is very prone to read back into the wording of a 
law the conditions of the present day. Was there any reason for 
foreign trade relationships to be in the minds of the framers of the 
Sherman act? In 1890 there had just been experienced a reversal 
from that comfortable ‘‘balance of trade in our favor,” which 


* Davies, Trust Laws and Unfair Competition, p. lii. 
2 John D. Ryan, First National Foreign Trade Convention, p. 16. 














LEGALIZING COMBINATIONS FOR EXPORT TRADE 315 


called for much apprehension on the part of the statesmen of that 
day. The figures for the few years preceding the passage of the 
law are given in Table I. 





TABLE I 
Year Exports Imports 
ee | $742,189,755 | $577,527,329 
SG S555 daaleacie ceed | 679,524,830 635,430,136 
ror Pree | 716,183,211 692,319,768 
ee | 695,954,507 723,957,114 
BE dacdsurednoeuen | 742,401,375 745,131,652 








Such unfavorable figures were enough to cause alarm or at least to 
arouse agitation. It should be noted particularly that the two 
years preceding the passage were ‘against us,” for the first time 
since 1872. There is, of course, no good reason to connect the 
trusts with our “‘unfavorable balance”’ of trade, but there is evi- 
dence that foreign trade relations might well have been in the 
minds of the legislators. 

To the evidence of these figures should be added the political 
upheaval which gave to the Democrats a safe majority, and admin- 
istered to the Republicans one of the worst defeats in their history, 
in a campaign whose ‘‘paramount issue” was the protective tariff. 
Much was said in this campaign about foreign relationships and 
the need for protecting home industries and our laboring men. 
How far did foreign commerce also enter? The only reply is the 
wording of the Sherman act itself. It may be argued further, 
however, that if the Sherman act included foreign commerce, both 
exports and imports, there would be no need for more legislation 
on the subject. What does that act say? Was there further 
legislation ? 

Section 1 of the Sherman law declares, “‘Every contract, com- 
bination in the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the several states, or with 
foreign nations, is hereby declared to be illegal.”” The very same 
phrase, “or with foreign nations,” occurs in sections 2 and 3. In 
section 6, the property of any combination mentioned in section 1 
en route ‘to a foreign country,” is declared to be forfeited, and the 
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act by section 8 is made to include all “corporations and associa- 
tions existing under, or authorized by, the laws of the United 
States—or of any foreign country.”’ What is the significance of 
these phrases? Did they creep in unnoticed? Surely, with all 
of its indefiniteness, the Sherman law must have contemplated 
some kind of foreign commerce. 


THE WILSON TARIFF ACT OF 1894 


The next act of federal legislation which touches upon this sub- 
ject is the Wilson Tariff act of 1894. Sections 73-77 of this bill 
have to do with import trade, incidentally, of course, to the regu- 
lation of custom duties. Section 73 declares illegal, void, and 
contrary to public policy “every combination, conspiracy, trust, 
agreement, or contract . . . . made by or between two or more 
persons or corporations either of whom, as agent or principal, is 
engaged in importing any article from any foreign country into the 
United States,” whenever restraint of lawful trade, free compe- 
tition in lawful trade or commerce, or increase of market price 
results (Wilson Tariff Act of 1894, section 73). Sections 74 and 
75 have to do with procedure and jurisdiction, respectively. In 
section 76 is granted the power to seize and condemn property 
“imported into and being within the United States,” etc. Sec- 
tion 77 is identical with section 7 of the Sherman law. 

The effect of this law was further to particularize trust control. 
Section 73 is the most significant one, and helps to identify the 
wicked ‘‘trust’’ by its effect upon market price. This entire por- 
tion of the law seems very much out of keeping with the purpose 
of a tariff law “to reduce taxation, to provide revenue for the 
government, and for other purposes.”’ Its insertion can no doubt 
be explained by the contemporary political conditions. There was 
much difficulty, it will be remembered, in getting the Wilson act 
through the House and Senate. In the end it was ‘“‘a vague 
uneasiness about trusts and monopolies, which the protective 
duties were supposed to promote, [that] clearly had much effect 
in strengthening the hands both of Democrats and Populists.’”* 


* Taussig, Tariff History of the United States, p. 286. 
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The Wilson Tariff act, then, is another bit of evidence tending 
this time to show that the Sherman law was not regarded as cover- 
ing, adequately at least, the subject of import trade. What trade 
or commerce with foreign nations can mean, if it does not include 
import trade, passes comprehension, but that it did not satisfy 
the legislative mind is apparent. In this connection, moreover, 
the import and export figures should be inspected. The year pre- 
ceding the passage of this bill reveals once more an “unfavorable 


9 


balance’’: 





Year | Exports | Imports 


WE ooeacssasiccae | $847,665,194 | $866,450,922 








It will appear from these figures that the international bills ‘‘ran 
against us” for $18,735,728. Imports, it was felt, must be reduced 
at least proportionately to the exports. Here is another possibility 
of a connection between the international account and federal 
legislation. 

At any rate, whatever the cause for the legislation, the Wilson 
Tariff act of 1894 apparently settled the import question. By its 
terms all combinations for import trade are “contrary to public 
policy, illegal and void.” 


JUDICIAL INTERPRETATION 


After the passage of these two laws came the problem of inter- 
pretation. It was for the courts to determine what constitutes 
“‘trade or commerce with foreign nations.” As a matter of fact, 
the issue was never squarely met. (Cases touching upon the 
foreign commerce phase of the Sherman Anti-Trust act are: Thom- 
sen v. Union Castle Mail Steamship Company et al., 166 Fed. 251 
[1908]; American Banana v. United Fruit Company, 213 United 
States 347 [1909]; United States v. Hamburg-Amerikanische Packet- 
Fahrt-Actien-Gesellschaft et al., 200 Fed. 806 [1911]; United States 
v. Pacific and Arctic Railway and Navigation Company, 228 U.S. 
87 [1913]; United States v. Hamburg-American S.S. Lines [1914]; 


t Statistical Abstracts, 1915, p. 328. 
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United States v. Prince Line, et al.; United States v. American- 
Asiatic S.S. Company et al., 220 Fed. 230 [1915].) The case of 
Thomsen v. Union Castle Mail S.S. Company was decided by the 
Circuit Court of the United States in 1908. The plaintiff pleaded 
that he was injured by the defendant’s freight combination, and 
asked for treble damages under the Sherman Anti-Trust law. The 
defendant corporation was formed in a foreign country, but ran 
its freighters from American ports to South Africa. In rendering 
its decision, the court said: 


A combination of shipowners to prevent competition between members 
by maintaining uniform freight rates in foreign trade, and to eliminate the 
probability of competition with other lines by requiring shippers to pay for- 
feit money in case they patronized other lines, constitutes a combination in 
restraint of competition and foreign commerce within the meaning of the Sherman 
law [italics mine] . . . . where a combination in restraint of foreign commerce 
in violation of the federal anti-trust act was put in operation in the United States, 
and affected her foreign commerce, it was not material to a suit by a person 
injured thereby that it was formed in a foreign country In an action 
to recover treble damages caused by an unlawful combination in restraint of 
foreign commerce, whether the restraint of trade caused by the combination 
was reasonable or unreasonable was immaterial. 


The words seem clearly to say that, in the opinion of the Circuit 
Court, there was no doubt about the application of the Sherman 
law to foreign commerce. And since Thomsen was an exporter, 
the decision would also seem clearly to include export trade. 

In 1909, the Supreme Court gave a decision in the American 
Banana Company v. United Fruit Company. The question turned 
upon where the act was done. 

While a country may treat some relations between its own citizens as 
governed by its own law in regions subject to no sovereign, like the high seas, 
or to no law recognized as adequate, the general rule is that the character of 
an act as lawful or unlawful must be determined wholly by the law of the 
country where it is done A conspiracy in this country to do acts in 
another jurisdiction does not draw to itself those acts and make them unlawful, 
if they are permitted by the local law [p. 359]. 


The essence of the decision is that a conspiracy, even though 
planned in the United States, by a corporation of the United States, 
when carried out under a foreign jurisdiction and permitted by the 
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foreign law, does not come within the application of the Sherman 
Anti-Trust act, however much it may affect the foreign commerce 
of this country. Why this case should have run back past the 
Wilson Tariff act of 1894 to the Sherman law of 1890 does not 
appear, but no reference is made to sections 73-77 of the later law 
which should undoubtedly have covered the case. The wording 
of section 73 seems clearly to contemplate actions done outside 
of the United States (cf. “any article imported or intended to be 
imported’’). 

All the other cases have to do with transportation problems. 
It would seem that they should have fallen logically within the 
jurisdiction of the Interstate Commerce Commission, who have 
specialized in the carrier problems, just as foreign banks and their 
problems belong to the Federal Reserve Board, but adjustment 
was sought atthe hands of the court. The United States v. 
Hamburg-Amerikanische Packet, etc. case, which came before the 
Circuit Court, hinges upon the fact that the acts were done in the 
United States in the eastbound passenger traffic. This would 
really mean domestic trade, since all competition for passengers 
would be in the United States. The decision of the United States 
v. Pacific and Arctic Railway and Navigation Company modifies 
considerably the earlier case of the American Banana Company 
v. United Fruit Company, in that it says that, though part of the 
act is beyond the borders of the United States, it is not thereby 
extra-territorial, because, if it were so, no government would have 
jurisdiction. ‘If we may not control foreign citizens or corpo- 
rations operating in foreign territory, we certainly may control 
such citizens and corporations operating in our territory, as we 
undoubtedly may control our own citizens and our own corpora- 
tions’ (p. 106). Then came the “rule of reason” principle made 
famous by the Standard Oil Company and the American Tobacco 
Company cases. This principle found its application to foreign 
commerce in the United States v. Hamburg-American S.S. Lines 
case, which declared that “fighting ships’? were unreasonable 
restraint of trade, but that a partition of business was not. The 
next year in the United States v. Prince Line, the court held, in 
harmony with the above decision, that a sharing of ocean-carrier 
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business which insures regular sailings, and “affords shippers a fair 
rate so that they may meet competition in foreign trade,”’ was not 
unreasonable restraint of trade. 

This last case brings the line of decisions up to 1915, a year 
after the movement was definitely launched to legalize combina- 
tions for export trade. What have the court decisions done to 
interpret the vague phrases in the Sherman law referring to foreign 
commerce? It is only fair to say that there is chaos in these deci- 
sions. The first case, before the Circuit Court, apparently assumed 
the full application of that law to both export and import trade. 
In the following year the Supreme Court excluded the cases analo- 
gous to export trade, and the cases of import trade in which the 
acts were done under foreign jurisdiction. The Wilson act pro- 
visions were never invoked. If the decision in United States v. 
Pacific and Arctic Railway and Navigation Company were followed 
logically, both export and import trade would fall within the terms 
of the Sherman law. The cases attempting to apply the rule of 
reason are of no help. There can be no doubt, therefore, that the 
courts have needed more definite guidance." 


PANAMA CANAL ACT OF IQI2 


In the laws contemplating the opening of the Panama Canal 
this very same issue strikes through. It was inevitable, of course, 
that the rise of international relationships should bring forth this 
persistent query. Hence paragraph 4 of the Panama Canal act 
of 1912 reads: 


No vessel permitted to engage in the coastwise or foreign trade of the 
United States shall be permitted to pass through said canal if such ship is 
owned, chartered, operated, or controlled by any person or company which 
is doing business in violation of the provisions of the Act of Congress approved 
July second, eighteen hundred and ninety, entitled “An act to protect trade 
and commerce against unlawful restraints and monopolies,” or the provisions 
of sections seventy-three to seventy-seven, both inclusive, of an Act approved 
August twenty-seventh, eighteen hundred and ninety-four, entitled “An Act 
to reduce Taxation, to provide revenue for the Government, and for other 
purposes,”’ or the provisions of any other Act of Congress amending or supple- 


* Two attorneys-general have passed judgment on this question—one for, and 
one against. 
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menting the said Act of July second, eighteen hundred and ninety, commonly 
known as the Sherman Anti-Trust Act, and amendments thereto, or said sec- 
tions of the Act of August twenty-seventh, eighteen hundred and ninety-four. 


What lies behind this bit of federal legislation? Three kinds 
of traffic pass through the canal: traffic of the coastwise trade, 
foreign traffic, and export and import traffic. The Panama Canal 
act merely declares that the anti-trust laws shall hold jurisdiction 
over the canal commerce. Nothing to indicate whether the anti- 
trust laws apply to these three kinds of traffic, or to any part of 
them, appears. 


THE FEDERAL TRADE COMMISSION 


The first great victory by the government under the Sherman 
law was the Standard Oil Company case in 1911. This decision 
came after a considerable period of anti-trust agitation, and con- 
tained the famous “‘rule of reason”’ principle. There followed soon 
afterward the dissolution of the American Tobacco Company. 
At last the big trusts had been declared unlawful by the highest 
legal authority in the country. ‘‘Big Business” became a familiar 
household phrase; interest and curiosity were aroused; “‘the people”’ 
wanted to know what was truth and what was error in regard to 
the trusts. Out of this desire came the agitation for further legis- 
lation, which materialized in the Federal Trade Commission and 
the Clayton act. 

This commission, in the words of President Wilson, was to 
act “only as an indispensable instrument of information and pub- 
licity, as a clearing house for facts by which both the public mind 
and the managers of great business undertakings should be guided, 
and as an instrumentality for doing justice to business where the 
processes of the courts or the natural forces of correction outside 
the courts are inadequate to adjust the remedy to the wrong in a 
way that will meet all equities and circumstances of the case.”’* In 
section 6 (h) of the act creating this commission, it is granted the 
power “‘to investigate from time to time trade conditions in and 
with foreign countries where associations, combinations, or prac- 
tices, of manufacturers, merchants or traders, or other conditions, 


‘ President Wilson in speech at joint session of Congress, January 20, 1914. 
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may affect the foreign trade of the United States, and to report 
to Congress thereon, with such recommendations as it deems 
advisable.” 

One of the first extensive investigations taken up by this com- 
mission was the subject of export trade. The Bureau of Corpora- 
tions had already delved into the subject of trust laws and later 
issued a voluminous report on it under the title ‘Trust Laws and 
Unfair Competition.”” When the Bureau was transferred bag 
and baggage to the Federal Trade Commission, the work was con- 
tinued, but concentrated in emphasis upon means of promoting 
export trade. The Commission followed up the suggestions made 
by business men to urge upon Congress the need of clarifying 
existing legislation, especially with respect to combinations for 
export trade. Members of the Commission appeared before the 
House Committee on the Judiciary at its sessions, July 18-20, 
1916, and recommended a bill to permit co-operation in export 
trade. The results of the investigation together with the recom- 
mendations have appeared in a two-volume report, entitled Co- 
operation in American Export Trade (Government Printing Office, 
1916). The study was begun in a period of slackening business, 
with attending circumstances of unemployment, lessened pro- 
ductivity, and poor markets. The home market could not take 
the entire output of the American producers. Manufacturers and 
merchants turned their attention to foreign markets and foreign 
competition. Help was sought from the Federal Trade Commis- 
sion with the result that declaratory and permissive legislation was 
recommended. This Commission acting under its original instruc- 
tions has urged a definitive law to exempt export trade from the 
Sherman act. It has gone on record as doubting the meaning of 
this latter law. In detail the Commission’s recommendations are 
as follows: 


The Commission believes the American exporters should be enabled to 
compete in foreign markets on more nearly equal terms with foreign compet- 
itors. It also believes that the smaller manufacturers and producers, so far 
as they desire, should be enabled to share in such foreign business. It is con- 
vinced that for these purposes co-operation in export trade should be per- 
mitted. It knows that doubt as to the application of the anti-trust laws now 
prevents any marked development of such co-operation. It does not believe 
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that Congress intended by the anti-trust laws to prevent Americans from 
co-operating in export trade for the purpose of competing effectively with 
foreigners where such co-operation does not restrain trade within the United 
States, and where no effort is made to hinder American competitors from freely 
engaging in export trade. It is not reasonable to suppose that Congress meant 
to obstruct the development of foreign commerce by forbidding the use in 
export trade of methods of organization which do not operate to the prejudice 
of the American public, which are lawful in the countries where the trade is to 
be carried on, and which are necessary if greater equality of opportunity is to 
be afforded Americans in meeting foreign competitors. The Commission, there- 
fore, respectfully recommends that Congress enact declaratory law and per- 
missive legislation to remove the present doubt as to the law and to establish 
clearly the legality of such co-operations.* 


THE CLAYTON ANTI-TRUST LAW 


A second law was passed in 1914 affecting combinations and 
trusts; it was the Clayton bill, the avowed purpose of which was 
“to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes.”’ Section 1 of this act defines 
“‘commerce”’ as including interstate and foreign commerce, but not 
applying to the Philippine Islands. There is no other indication 
in the law, however, to show that foreign commerce is contem- 
plated; in fact, the phrasing obviously restricts the prohibitions 
to transactions “for use, consumption or resale within the United 
States or any Territory thereof, or the District of Columbia, or 
any insular possession or other place under the jurisdiction of 
the United States”’ (cf. sections 2 and 3). There is nothing in the 
Clayton law to aid in the interpretation of the Sherman iaw in its 
application to foreign commerce. 


THE WEBB BILL 


The agitation by American exporters for a clearer definition of 
federal legislation in its bearing upon export trade was launched 
at the first national foreign trade convention, held in Washing- 
ton, D.C., May 27-28, 1914. In an address at that convention, 
Mr. J. D. Ryan, president of the Anaconda Copper Company, urged 


* Federal Trade Commission report on Co-operation in American Export Trade, 
I, 379. 
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the need of definitive legislation on this question.' The matter 
was also taken up seriously by the Chamber of Commerce of the 
United States, a committee was appointed to report on the ques- 
tion at its next annual convention, and the National Foreign Trade 
Council began a campaign of education on the subject. A bill was 
finally drafted, following the recommendations of the Federal Trade 
Commission in its annual report of June, 1916, quoted above. 
This bill bears the name of Representative Webb, who introduced 
it, and who was at that time chairman of the House Committee on 
the Judiciary. On September 2, 1916, the Webb bill passed the 
House by a vote of 199 to 25, and was given over to the Senate with 
two brief amendments, the significance of which must be noted. 
The bill, as passed by the House, reads as follows: 


An Act TO PRoMOTE Export TRADE, AND FOR OTHER PURPOSES 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the words “export trade’”’ wherever 
used in this Act mean solely trade or commerce in goods, wares, or merchandise 
exported from the United States or any Territory thereof to any foreign nation; 
but the words “export trade”’ shall not be deemed to include the production, 
manufacture, trading in, or marketing within the United States or any Terri- 
tory thereof of such goods, wares, or merchandise, or any act in the course of 
such production or manufacture. 

That the words “trade within the United States” wherever used in this 
Act mean trade or commerce among the several States or in any Territory of 
the United States, or of the District of Columbia, or between any such Terri- 
tory and another, or between any such Territory or Territories and any State 
or States or the District of Columbia, or between the District of Columbia 
and any State or States. 

That the word “association” wherever used in this Act means any cor- 
poration or combination, by contract or otherwise, of two or more persons, 
partnerships, or corporations. 

Sec. 2. That nothing contained in the Act entitled “An Act to protect 
trade and commerce against unlawful restraints and monopolies,” approved 
July second, eighteen hundred and ninety, shall be construed as declaring to 
be illegal an association entered into for the sole purpose of engaging in export 
trade and actually engaged solely in such trade, or any agreement made, or act 
done in the course of export trade by such association, provided such associa- 
tion, agreement, or act is not in restraint of trade within the United States, 
and does not restrain the export trade of the United States. 


* Proceedings of First National Foreign Trade Convention, pp. 161-71. 
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Sec. 3. That nothing contained in section seven of the Act entitled ‘An 
Act to supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October fifteenth, nineteen hundred and 
fourteen, shall be construed to forbid the acquisition or ownership by any 
corporation of the whole or any part of the stock or other capital of any cor- 
poration organized solely for the purpose of engaging in export trade, and 
actually engaged solely in such export trade, unless the effect of such acquisi- 
tion or ownership may be to restrain trade or substantially lessen competition 
within the United States. 

Sec. 4. That the prohibition against “unfair methods of competition” 
and the remedies provided for enforcing said prohibition contained in the Act 
entitled “An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September twenty-sixth, nine- 
teen hundred and fourteen, shall be construed as extending to unfair methods 
of competition used in export trade against competitors engaged in export 
trade, even though the acts constituting such unfair methods are done without 
the territorial jurisdiction of the United States. 

Sec. 5. That every association now engaged solely in export trade, within 
sixty days after the passage of this Act, and every association entered into 
hereafter which engages solely in export trade, within thirty days after its 
creation, shall file with the Federal Trade Commission a verified written state- 
ment setting forth the location of its offices or piaces of busimess and the names 
and addresses of all its officers and of all its stockholders or members, and if 
a corporation, a copy of its certificate or articles of incorporation and by-laws, 
and if unincorporated, a copy of its articles or contract of association, and on 
the first day of January of each year thereafter it shall make a like statement 
of the location of its offices or places of business and the names and addresses 
of all its officers and of all its stockholders or members and of all amendments 
to and changes in its articles or certificates of incorporation or in its articles 
or contracts of association and of ali contracts, agreements, and understandings 
had with any foreign or domestic association in regard to the conduct of or 
practices in foreign trade. Any association which shall fail so to do shail not 
have the benefit of the provisions of section two and section three of this Act, 
and it shall also forfeit to the United States the sum of $100 for each and every 
day of the continuance of such failure, which forfeiture shall be payable into 
the Treasury of the United States, and shall be recoverable in a civil suit in 
the name of the United States brought in the district where the association has 
its principal office, or in any district in which it shall do business. It shall be 
the duty of the various district attorneys, under the direction of the Attorney- 
General of the United States, to prosecute for the recovery of the forfeiture. 
The costs and expenses of such prosecution shall be paid out of the appro- 
priation for the expenses of the courts of the United States. 


Purpose and provisions.—It is to be remembered that the pri- 
mary purpose of this bill is to illurninate the twilight zone of the 
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Sherman Anti-Trust law, and to throw such light upon it that men 
will see beyond a shadow of doubt the legality of combining for 
export trade, that is, “solely trade or commerce in goods, wares, 
or merchandise exported, or in the course of being exported from 
the United States or any Territory thereof to any foreign nation”’ 
(sec. 1). To attain this purpose it is specifically declared that the 
Sherman act and section 7 of the Clayton bill do not apply to 
“associations,” that is, ‘any corporation or combination, by con- 
tract or otherwise, of two or more persons, partnerships, or cor- 
porations”’ (sec. 1), whose sole purpose is to engage in export trade 
and actually engaged solely in such trade (sec. 2). 

Is the purpose accomplished in fact? There certainly can be 
little room left for doubt as to the intended meaning in the propa- 
ganda which preceded its passage. Those already engaged in 
foreign trade and many who desired that kind of business wanted to 
be free to combine in the most effective way—that is, in the way 
that would most expeditiously secure for the American manu- 
facturers a large share of the foreign trade of the world. But as 
the bill passed the House, no such freedom is granted. There are 
two clauses that negative the entire bill. The first one is, “The 
words, ‘export trade’ shall not be deemed to include the production 
manufacture, trading in or marketing within the United States or 
any Territory thereof of such goods, wares, or merchandise, or any 
act in the course of such production or manufacture”’ (sec. 1). 
The second one is, ‘and does not restrain the export trade of the 
United States” (sec. 2). Evidently any kind of association must 
perform one of the following activities if it is to do any foreign 
business at all; it must engage in production, or manufacture, or 
trade, or marketing, in order to obtain goods, and specifically it 
is forbidden to do any of these things. Again, such combination 
or association as is contemplated must almost necessarily restrain 
export trade, at least as such restraint has been interpreted by the 
courts. 

As soon as the Webb bill reached the Senate Interstate Com- 
merce Committee its advocates began working for its passage with 
the objectionable clauses stricken out. Late in February the 
Senate Committee reported the bill to the Senate for debate and 
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vote, after having “eliminated the objectionable House amend- 
ments as recommended by the Federal Trade Commission.’’? 
The filibuster of the closing days of the Sixty-fourth Congress pre- 
vented its coming to a vote. And so the bill, whose “‘principle 
has been endorsed by the administration, by the Federal Trade 
Commission, by four national foreign trade conventions and a 
referendum of the Chamber of Commerce of the United States,” 
was dead. There seems every reason to believe, however, that this 
measure will find an early hearing before the extra session of the 
new Congress. 

What of the general provisions of the law? One is reminded 
as he reads it of a man attempting to balance himself on a narrow 
ledge. Eager to obtain the desired freedom, the framers still seem 
extremely fearful of asking too much. Seeking the power to com- 
bine abroad as their competitors in the foreign markets combine, 
they strenuously insist upon enforced competition at home. Me- 
thinks they do protest too much about domestic trade. And are 
not the requirements for “filing verified written statements” and 
the penalties placed upon transgression pretty heavy for a law that 
grants so great a freedom in export trade ? 


Significance of bill—Of far greater importance, however, than 
the unskilful phrasing of the law is its significance as a piece of 
legislation. The Webb bill marks the break in a long, consistent 
series of legislative acts, both state and federal, running back to 
1887. Control, regulation, restriction, destruction, had been the 
catchwords to express the popular antagonism toward big business. 


b 


“Combinations” and “‘trusts,’”’ heretofore harmless and colorless 
words, acquired an almost sinister connotation. Courage was 
required to defend even the “good trusts’ against utter annihi- 
lation. It certainly denoted a fairly radical change in popular 
attitude when a man dared to rise in open meeting to advocate 
legislation to legalize combinations in any form and in any way 
touching American business. 

To be sure, the launching of the campaign for the Webb bill 
was well staged. Business conditions were bad in May, 1914, and 
had been bad for two years. No silver lining to the clouds of gloom 


* Open Letter from National Foreign Trade Council, February 21. 
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were showing in the domestic market. Almost in desperation 
manufacturers lifted their eyes to foreign markets. And so the 
inspiration came to someone to call a meeting of foreign trade 
experts for the purpose of answering this query: “If there is no 
business to be done at home, why not go abroad?” Here is the 
answer: 


The solution of the problem is simple; the way is very clear. We ask that, 
in either of the two ways above suggested (by legislative enactment or by 
judicial interpretation), the law of the land shall be so interpreted that no 
restraint shall be placed upon American producers, manufacturers, or mer- 
chants to prevent them from entering into agreements or combinations affect- 
ing only the sale of their products in the markets of other nations. Given 
this release from an implied and unreasonable restraint, it will surely follow— 
as the day follows night—that the exportations of American merchandise will 
be notably stimulated, and that better prices will be obtained in foreign markets 
for the products of American mines, fields, and manufactories; and the business 
interests of this country, thus placed upon a footing of equality in foreign 
markets with the producers of those countries, will assume that due place in 
the field of commerce to which they are by nature entitled." 

‘Greater prosperity through greater foreign trade” became the 
slogan. But greater foreign trade would not come for the mere 
asking; itmust bewon. There were markets in Europe for products 
such as the United States had for sale; but England, Germany, and 
France were largely in possession of them. South America held 
great possibilities; but England, Germany, France, and Italy were 
already there. There was the Orient, the ‘‘teeming millions” of 
China; but England, Germany, France, Japan, were there, too. 
With untold resources and advancing purchasing power Russia 
was awakening; but England, Germany, and France were already 
there. Some things the United States could sell because they were 
not easily procurable elsewhere; and there was always a great 
volume of food products and raw materials flowing outward with 
no competitive obstacles. 

To win foreign trade, however, from our great, experienced, 
and well-equipped rivals is to be no child’s play. Advantages, to 
be sure, we do have, very important advantages—in native capacity 
to organize and to push business, in financial strength, in resources, 


* National Foreign Trade Convention, May 27-28, 1914, pp. 170-71. 
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in a vast home market. But the foreign game is not played by 
rules of our setting. The rivals to be met are adroit, shrewd, per- 
sistent, and established. Behind them are the combined forces of 
finance, industry, and commerce. For years, they too have 
believed in greater prosperity through greater foreign trade; they 
too have organization, equipment, resources; and they have the 
freedom to combine in the most effective way. Combination alone 
can compete with combination. Individually, the American 
exporter is no match for the powerful foreign purchasing syndicates 
and selling organizations. ‘While it is not clear today precisely 
to what extent existing anti-trust laws would prevent such arrange- 
ments entered into in good faith, it is more than apparent that under 
the laws as they stand, American manufacturers are afraid to com- 
bine to enter the foreign field, and that if this condition is not 
remedied, the United States will not begin to take full advantage 
of present foreign trade opportunities." Hence, the Webb bill is 
essential to our greater prosperity. 

But the war has changed the situation completely since 1914. 
Through the exigencies of that conflict foreign trade came to us, 
well-nigh flooded us, with splendid prosperity in its wake. Apart 
from munitions and war food supplies, there came orders from 
neutral markets, from the very markets that the American exporters 
were planning to capture. Was the Webb bill to be given up? 
Not at all; the phraseology was changed from ‘‘get” to “hold,” 
and it was argued just as strenuously that the bill was needed fully 
as much to hold as to get foreign trade. 

Assumptions and arguments.—Underlying this course of reason- 
ing, there are several assumptions and arguments that ask for 
attention. In the first place, there is the assumption that foreign 
trade, and export trade in particular, is essential to our continued 
and greater prosperity. “Foreign trade, being a vital element of 
domestic prosperity, concerns every citizen and should be fostered 
by governmental, commercial, transportation, and financial co- 
operation under a national business policy designed to muster every 
resource to its maintenance and development.’ This trade, say 

* Report of Chamber of Commerce of the United States, p. 6. 

2 James A. Farrell, Second National Foreign Trade Convention, p. 162. 
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the advocates of the bill, must be in manufactured goods. “It is 
thus apparent that the future hope of our commerce, of its growth, 
or even of its maintenance at the high point which it held preceding 
the war, must depend upon manufactures, and that the exportation 
of the products of our factories must increase in a way in which 
they can take the place of the decreasing shares which foodstuffs 
and raw materials form in the export trade.’’* As a matter of 
fact, the percentage of exported manufactured products to total 
exports was in 1870, 18} per cent; in 1880, 14 per cent; in 1890, 
21 per cent; in 1900, 35 per cent; in 1910, 44.85 per cent; and in 
1914, 47.17 per cent. It may thus be seen that our exports of 
finished products had greatly increased without encouraging legis- 
lation. This is true, not alone in per cents, but also in volume, 
for the total value of manufactured exports was $70,040,000 in 
1870 and $1,099,132,000 in 1914.2. “‘The outstanding fact in the 
growth of the foreign trade has been the increased importance of 
manufactures.’ “Of all our manufactured exports, about one- 
third is represented by mineral oil, iron, and steel and agricultural 
machinery.’* “It is obvious, therefore, that in the future the 
exports of finished factory products, and of such raw or semi- 
manufactured materials as copper, cement, coal, etc., of which the 
country has abundant supplies available, must be more largely 
used to exchange for the needed products of other countries. It 
is in such lines that co-operative action can be made most effective 
in export trade.”5 It is further pointed out that extension of the 
bounds of our market will tend to stabilize business. The more 
universal the demand the less risk in demand fluctuations, is an 
elementary economic principle, just as a far-flung productive area 
makes for a stabilized output. When the demand is seasonal, it 
is well to have a market so wide that always somewhere one’s 
goods are in season. Furthermore, there is not likely to be a busi- 
ness depression everywhere at once, and therefore a widened 


0. P. Austin, The Americas, December, 1916, p. 29. 2 Ibid., p. 31. 

3 Federal Trade Commission report on Co-operation in American Export Trade, 
I, 20. 

4W. H. Saunders, Second Foreign Trade Convention, p. 65. 

5 Ibid., p. 21. 
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market steadies business and makes for uninterrupted employment. 
And if this principle holds true, it would follow that prices also 
would be made steadier. Whether the steadiness would come at 
a higher or a lower level in the domestic market is a mooted ques- 
tion." It can only be answered with an “if,” viz., if the foreign 
trade results in lowering the production and selling costs per unit 
of product, it may enable the domestic consumer to get a lower 
price, if it results only in an increased demand without a relative 
increase in supply, the domestic consumer may be obliged to pay 
more. 

The manifest destiny of this country, it is argued, is to become 
a creditor nation. With money loaned abroad connections may 
be made more readily for promoting foreign commerce, both exports 
and imports. And closely related to this condition is the peculiar 
risk that we are likely to run at the close of the war, due to the 
fact that we have had an outpouring of gold from other nations, 
until we are now estimated to possess one-third of the world’s 
supply. These fortuitous circumstances, says Mr. F. A. Vanderlip, 
may prove to be a grave danger to us. 


When the war is ended, we will find all Europe depleted of its gold, stag- 
gering under a weight of inflated bank and government paper, and under direct 
stress to rebuild its stock of gold. The point of attack will be our gold reserves. 
The methods will be every means known to trade and commerce by which 
merchandise, securities, and credits can be exchanged for gold 
in the way of defense, such as excessive reserves or short-term foreign invest- 
ments, must be as nothing when compared to what is possible, in the form of 
credits created by exports of produce and merchandise There is the 
strength of our defense; its effective measure will be the size of our exports 
compared to our imports.? 


A further good result from an increase in manufactured exports is 
the conservation of our natural resources. For years our great 
rivals have drawn from us vast quantities of raw materials and 
food products, making for the depletion of our forests, our mines, 
and our soil fertility. If our food products are conserved and our 
raw materials are fabricated, this country will be able to realize 


* Cf. Hearings before the Com. on Jud. Ser., 48. 
2 Third National Foreign Trade Convention, pp. 432-33. 
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on our labor energy, our capital, and our manufacturing ability, 
as England and Germany have done on theirs. 

Thus runs the reasoning underlying the assumption that foreign 
trade is essential to our continued and greater prosperity. It is 
probably not fair to represent the position as quite so mercantilistic, 
but it is not far wrong. The source of the movement for increased 
commerce with other nations, where we do all the selling, may 
very largely explain the earmarks of the mercantile theory, for there 
is combined in it a generalized desire of the individual manufacturer 
who is desirous of selling his wares. In other words, the above 
position is that of the typical and practical American manufacturer, 
who naturally does not see the broader or long-time issues, or that 
our international books must be made to balance in the end, or 
appreciate that more or less ideal economic federation of the world 
where each nation, like each individual, does that for which it is 
best fitted. This typical and practical American manufacturer 
has said in his heart, “‘I want to sell more goods, for that makes me 
more money. I shall sell goods in the foreign market just as I sell 
goods in the home market; that, too, makes me more money.”’ 
There is the same sort of naiveté in the very human desire to hold 
to the gold that we now have, lest our credit system will break 
down. For surely nothing is more elementary or more profound 
than the principle that gold will go where it is needed, by devious 
ways if not by straight; it cannot be stayed. 

None the less there is nothing in all this to overthrow the 
assumption that more trade, domestic and foreign, is greatly to 
be desired. Theorists cannot get far away from the “‘hard-headed”’ 
business man’s position, that busy factories and increasing volume 
of trade at a profit per unit make for good times. Nor do these 
sound like the idle words of a novice: ‘‘ Accepting the sound prin- 
ciple that commerce which will stand the test of time must rest on 
a fair exchange of values, our rightful share of the world’s trade 
will be that to which our natural resources, developed by our 
enterprise and skill, entitle us. In short, the fitness of our products 
to meet the requirements of the rest of the world must continue 
to be the measure of the expansion of our foreign trade.”* Year 

t James A. Farrell, The Future of Foreign Trade, p. 3. 
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by year the conviction grows that our best and permanent trade 
for the future must be in manufactures, and that our manufacturing 
capacity now justifies our reaching out for new markets. It is 
inevitable, of course, for American manufacturers to seek a foreign 
outlet when the home market is replete or difficult. This is the 
feeling that forms the basis of the assumption that foreign trade is 
essential to our prosperity. 

Granting foreign trade to be a desirable thing, how is it to be 
obtained? The prime essential, quickly answer the advocates of 
the Webb bill, is the power to combine, or in their more euphonious 
phrase, ‘‘the freedom to co-operate.”” Why? Because the other 
chief trading nations of the world permit and encourage combi- 
nations for export trade. ‘‘A further and very practical reason for 
encouraging and freeing American merchants in export trade is the 
fact that our strongest foreign competitors not only do this, but 
through a system of cartels, which are really trade unions among 
merchants, combinations antagonistic to the United States exist.”* 

In seeking business abroad American manufacturers and producers must 
meet competition from powerful foreign combinations often international in 
character (cf. iron and steel, glass, silk, watches). In Germany, Italy, Switzer- 
land, Holland, Sweden, Belgium, Japan, and certain other countries where 
policies concerning industrial combinations are quite diverse from those of the 
United States, business men are much freer to co-operate and combine than 
in this country. They have developed numerous comprehensive combinations 
sometimes aided by their governments, which effectually unite their activities 
both in domestic and foreign trade. In England and Austria, though freedom 
to combine is considerably abridged under the law, important combinations 
have also been formed.? 


In 1914, Germany had 600 cartels, embracing practically every 
industry in the empire; in France, Belgium, Italy, Russia, Austria- 
Hungary, Switzerland, Sweden, Greece, Argentina, Chile, and 
Ecuador, there were combinations in coal, iron, and steel, agri- 
cultural machinery, oil, sulphur, superphosphates, cement, matches, 
chocolate, embroidery, silk goods, watches, cotton goods, condensed 
milk, canned fish, currants, quebracho, iodine, cocoa, etc. Great 


*W. H. Saunders, Second Foreign Trade Convention, p. 61. 


2 Federal Trade Commission Report on Co-operation in American Export Trade, 
I, 4-5. 
3 Ibid., p. 5. 
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Britain has been the great pioneer in foreign trade, and has suc- 
ceeded wonderfully without highly developed “co-operative” 
organizations, and yet “in various important industries combi- 
nations have grown up.’* These industries include coal, cement, 
electrical goods, cotton textiles, pottery, tobacco, wall paper, iron, 
and steel. The individual manufacturer stands no chance to suc- 
ceed in foreign markets against such competitors even with encour- 
agement at home; how much less can he hope to succeed when 
he is forced by fear of breaking our anti-trust laws to compete with 
all other Americans seeking the same market. His disadvantages 
in selling abroad are matched by his disadvantages in selling to 
foreign-buying syndicates at home. There is but one offer in the 
market, and he is played off against other American manufacturers 
until the price to foreigners falls below the price of domestic con- 
sumers.? 

From these combinations, freedom for which is asked by the 
advocates of the Webb bill, will flow certain advantages, it is 
claimed, to all those who are now engaged in foreign trade, and to 
all those who plan to do so. These advantages are: (a) mainte- 
nance of highly organized export service at minimum cost to par- 
ticipants; (6) improved credit information and sounder financing 
of foreign sales; (c) survival of initial loss during early period; 
(d) assumption of credit extension with manufacturers; and (e) 
more advantageous traffic contracts, customs brokerage, ware- 
housing, etc. The large manufacturers, who are now doing an 
extensive foreign business, can through combinations enter fields 
where trade in their products does not now, and is not likely to 
justify an independent sales organization. The small manu- 
facturers will be able to pool their interests and finance foreign 
sales. 

These desired results can be obtained, it is claimed, in com- 
peting, non-competing, and allied lines. For proof, the experience 
of the other countries is referred to, and the instances in this 

t Federal Trade Commission Report on Co-operation in American Export Trade, 
I, 6. 

2 Cf. First Foreign Trade Convention, p. 163; Federal Trade Commission Report 


on Co-operation in American Export Trade, I, 7. 
3 Cf. Report of National Foreign Trade Council, “The Webb Bill.” 
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country where it has been tried." But the evidence is not con- 
vincing. In the first place, the conditions in other countries are 
not like the conditions here; laws, customs, traditions, and business 
methods are different. These countries do not have at home the 
drastic laws enforcing competition that we have. ‘‘They have 
developed numerous comprehensive combinations sometimes aided 
by their governments, which effectually unite their activities both 
in domestic and foreign trade.” Only England, perhaps, is analo- 
gous to us in commercial individualism. No valid deduction from 
the experience of other countries therefore can be drawn. The 
experience of American manufacturers affords too slender a basis 
for generalization. Logically, there would appear to be obstacles 
to combining competing manufacturers harmoniously for export 
trade, while they are living at home under conditions of enforced 
competition. Will the lion and the lamb lie down in peace together 
abroad, while retaining their original unfriendliness at home? 
Will competitors give sufficient information to a common selling 
organization of their actual costs to enable that organization to 
act intelligently ? What if production costs on competitive goods 
are materially different ? Will not the foreign policy of free com- 


bination of a manufacturing establishment be determined by the 
same group that formulates the domestic policy? And, after all, 
where does domestic trade end and foreign trade begin? ‘‘The 
distinction between domestic and foreign commerce is rapidly dis- 
appearing. No enterprise large enough to be called national can 


2 


be clipped short at the boundaries of the Republic.’? So long as 
this remains a theoretical question, the weight of logic is against 
its success. 

If export trade is essential to prosperity, if export trade can be 
made successful only through ‘“‘co-operation,” and if, finally, 
“co-operative” plans have been successfully tried already in this 
country, what need is there for the Webb bill? The answer to 
this query is that American manufacturers are deterred from freely 


* Cf. western lumber associations, steel products companies, and paper products 


manufacturers; also cf. ‘Suggested Methods of Co-operation in Foreign Trade,” by 
National Foreign Trade Council. 


2 James A. Farrell, The Future of Foreign Trade, p. 2. 
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combining by the uncertainty of the application of our anti-trust 
laws. As has been pointed out, the wording of the law, and the 
poorly defined position of the courts fill the minds of the business 
men with doubt and fear. And nothing blights business activity 
more quickly than doubt and fear. The course of logic is therefore 
not closed without the ‘“‘declaratory and permissive”’ legislation of 
the Webb bill. 

No claim is made, however, that freedom to combine for foreign 
trade, alone, will bring the desired success to the American manu- 
facturers, large and small. It is only one piece of timber in the 
framework of foreign trade; others are an American merchant 
marine, branch banks, better credit facilities, American invest- 
ments abroad, and experience. These other things, which are 
greatly to be desired, may all come in the course of time and help 
to form the great co-operative organizations that are to work 
effectively under the Webb bill. 


CONCLUSIONS 


There appears to be something anomalous in the Webb bill, to 
legalize combinations, becoming a piece of legislation by the Demo- 


cratic party and a measure for which a Democratic president spoke 
in warm commendation. In spirit and in principle the bill is not in 
harmony with the doctrines of that party. This fact leads one to 
question the thoughtfulness and foresight that lie behind its pro- 
visions and its passage. Born of a period of depression, when 
business men looked in desperation for live markets abroad, does 
it continue as a mere measure of expediency? That it is only part 
of a more extended plan is clear, for other parts appear in the move- 
ment for an American merchant marine and branch banks. Does 
the plan stop there? Can the plan stop with these things ? 
Several points arise in reply to these queries. In the first place, 
neither the passage of the Webb bill, nor the repeal of any laws 
alleged to be obstructing the growth of a merchant marine, nor the 
Federal Reserve Bank law will at once put the American manufac- 
turers upon an actual equality with their greatest competitors in for- 
eign markets. Organization, prestige, established channels of trade, 
intimate knowledge of the field, and a background of valuable 
experience are theirs. London is the world’s financial center, and 
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the pound sterling is the known and acceptable medium of exchange 
around the world. The British merchant fleet is still the greatest 
by far on the broad seas; British banking facilities are everywhere; 
the British Board of Trade is fast centralizing and concentrating 
these world-encircling forces for fostering world-trade. But above 
all a Britisher is a Britisher, British goods are the best goods, 
British trade is the first desideratum in every hemisphere. With 
all their individualism, the English are thoroughly national as 
traders. Germany has long had a deliberate, dominating policy 
to extend her foreign commerce. She, too, has a merchant marine, 
branch banks, foreign agents, and a nation-wide system that com- 
pels the domestic market to bear the excess cost of foreign trade. 
Special combination rates take goods abroad; peculiar encourage- 
ment is given firms reaching out for foreign markets; government- 
nurtured cartels, price cartels, and selling cartels, tariff drawbacks, 
special arrangements with banks are parts of the system; and 
everywhere a German is a German, and German trade, German 
goods, German interests are first. Nationalism dominates the 
individual. Is the Webb bill the first deliberate step toward 
making such characteristics ours? If so, then no manner of safe- 
guards are capable of, or desirable for, maintaining the status quo 
in domestic trade. 

It is necessary to inquire further whether the propaganda for 
freedom to combine against foreign competitors is not an admission 
of the weakness or inefficiency of enforced competition. Once 
this admission is made the bars are down, for inefficiency runs back 
through the whole productive and distributive process. If combi- 
nation only can meet combination in the foreign markets, then all 
those nations who are our competitors and who have the freedom 
to co-operate or combine at home as well as abroad, will still have 
a distinct advantage. The reasoning underlying the arguments for 
the Webb bill must be arbitrarily stopped or it will make for 
domestic conditions to match those of our great competitors. 
This means an abrogation of our existing anti-trust laws. 

There has arisen some doubt also as to the position of the small 
manufacturer under the Webb bill. It has even been feared that 
his latter condition may be worse than his former. That he has 
his difficulties even to reach the foreign markets is obvious; he is 
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deficient in capital, in organization, in knowledge, in goods to 
supply a large and continuous demand. His weakness and help- 
lessness are known. Suppose the privilege is granted him to “co- 
operate”; with whom can he make advantageous connections ? 
If he combines with others in his own condition, may he not find 
that the “big manufacturers” have also combined, and that his 
condition is not greatly bettered? If he seeks associates among 
the “big manufacturers,” what right has he to expect to be taken 
in on advantageous terms? If the struggle for foreign markets 
is to be a battle of the giants does the small manufacturer have a 
chance without being absorbed by a gigantic combination? These 
are the unanswered queries that cause doubt and fear. 

The same policy cannot consistently advocate free trade, anti- 
trust laws, and the Webb bill. One cannot argue to open our 
market freely to all the world, to restrain our own manufacturers 
and merchants from combining in our market, and at the same 
time uphold the bill to promote combinations for doing trade abroad. 
Foreign trade can only be essential to our prosperity on the basis 
of our being able to supply the home market demands without 
employing our full productive energy. And it is illogical to legis- 
late to protect American manufacturers abroad while our laws 
permit them to be outflanked at home. 

It is conceivable, after all, that competition in foreign markets 
might grow so keen in the future as to make production costs the 
absolutely deciding factor. If combination means efficiency in 
these costs, then the American manufacturers lose, even with the 
Webb bill. A merchant marine, branch banks, credit facilities, 
sales organizations will not save them. 

There is no reason to believe that the advocates of the Webb 
bill contemplate any such wide-spread or drastic changes as sug- 
gested above. They appear primarily and wholly to be interested 
in the immediate measure because it will contribute to their success 
in competing with their rivals in foreign markets. With almost 
painfully obvious care, the law has been made to safeguard the 
existing laws that we have. And yet the Webb bill is in a sense 
an entangling alliance whose ultimate effect it is impossible to 


foretell. 


C. S. DUNCAN 
UNIVERSITY OF CHICAGO 





THE VIRGINIA STATE DEBT AND INTERNAL 
IMPROVEMENTS, 1820-38 


When Virginia took her place in the Union she was practically 
free from debt. It was mainly for this reason that her leading 
statesmen opposed Hamilton’s plan for the assumption of the war 
debts of the respective states by the federal government.’ Vir- 
ginia, however, like most of her sister states, emerged from the 
Revolutionary War with a considerable amount of unredeemed 
paper money, or treasury notes.2 At the beginning of the nine- 
teenth century there remained unpaid of these treasury notes, and of 
6 per cent certificates, issued for paying soldiers and officers of the 
Virginia line during the Revolution, about $100,000. This small debt 
was extinguished by 1826, except for a few “‘floating”’ certificates 
and other certificates, amounting to $24,039.17, held by the 
literary fund of the state. This debt was accidental, so to speak. 
It was contracted in times of stress and did not result from a fixed 
policy of the commonwealth. It may not therefore be considered 
as the beginning of the present state debt. 

In like manner the debt of the War of 1812 may be considered 
as bearing no relation to the debt proper of the state. Further- 
more, this debt was reimbursed in most part by the federal govern- 
ment. Most of it was incurred in 1814 and 1815. Virginia was 
in imminent danger in August, 1814. Two powerful British fleets 
under Admirals Cockburn and Cochrane occupied the Chesapeake 
and the Potomac. ‘These fleets were under orders to “‘destroy and 
lay waste all towns and districts of the United States, found 

* Note in this connection, C. A. Beard, ‘‘ Economic Origins of Jeffersonian Democ- 
racy,’ American Historical Review, XIX, 282 ff. 


2 A funding system was established in 1790 (Hening’s Statutes, XVII, 133; R. B. 
Howison, History of Virginia, II, 504). For acts concerning the issuing of certificates 
to pay soldiers, see Hening’s Statutes, X, 370; X, 462; XI, 81; XI, 196. 

3So called because no record was kept of them on the books of the Treasurer 
except of those held by the literary fund of the state. In 1816 they were 20 per cent 
below par (Journal of the House of Delegates, p. 190). These certificates were called 
in by September 1, 1825 (Acts of Assembly, 1824-25, p. 26). 
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accessive to the attack of the British armaments.’* Under these 
orders the harbors of the United States had been blockaded, and 
towns and villages laid waste “from Machias to Alexandria.” A 
detachment of troops had been landed near Washington under 
General Ross. After a brief engagement at Bladensburg, in which 
the opposing militia was easily routed—as militia is likely to be 
before regulars—they burned the federal capital. It was at this 
time that James Monroe, who had resigned his position as governor 
of Virginia to become secretary of state in Madison’s cabinet, 
wrote to the governor of Virginia warning him that the enemy’s 
fleets were preparing to attack Baltimore, Richmond, or Norfolk, 
and asking him to come to the aid of the government. “Be on 
your guard,” he wrote, “prepared at every point, to repel the 


invaders.” 
Virginia proceeded immediately to strengthen her forces to 


meet the emergency. The people of the state had suffered much 
during the Revolution from being unprepared’ and had learned 
their lesson. Of the $750,000 that had already been borrowed on 
account of the war, $313,665.68 was used in paying the state’s 
quota of the direct tax that had been assessed by the federal govern- 
ment on the several states. Large sums of money were now 
borrowed to defray war expenses. At the close of the struggle 
the military debt amounted to $2,392,252.19. This money was 
borrowed directly from the two chartered banks of the common- 
wealth—over two millions of it from one bank.‘ 


t Quoted in Walker, The Making of the Nation, p. 238. 

2 Journal and Documents of the House of Delegates, 1824-25. 
3H. J. Eckenrode, The Revolution in Virginia, pp. 261 ff. 

4 Journal and Documents of the House of Delegates, 1824-25. 


Money borrowed as follows: 


G0 TR, nc ci ciceccccscte  sseccdl Acts of Feb. 22, 1813 and Feb 1, 1814. 
. From Farmers’ Bank of Virginia. ........ 400,000 ...-(part for federal tax) Act of Feb. 1, 1814. 
. From Farmers’ Bank of Virginia. ........ 200,000 Seas =  ~ * ™ 
. From Farmers’ Bank of Virginia......... 800,000 . 29, 1814. 


. From Farmers’ Bank of Virginia. ........ 536,052.19 . 10, 1815. 
Irgt 6. 


6. From Farmers’ Bank of a 200 10, 1815. 
. From Farmers’ Bank of Virginia........ y 10, 1815. 


$2,392,252. 19 
The money was borrowed at rates varying from 6 per cent to 8 per cent—the greater 
part at 7 per cent (Journal and Documents of House of Delegates, 1815-16, Auditor’s 
Report, p. 85). 
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Monroe’s letter was the virtual admission of the fact that the 
United States government could no longer adequately cope with 
the situation and that the state must rely upon her own resources. 
Although the administration at Richmond realized that the state 
was assuming burdens that properly belonged to the federal gov- 
ernment," it trusted that government to reimburse the state after 
the war. As Governor Barbour said in his message of October 10, 
1814, to the Assembly: 

Whilst I am disposed to believe that the General Government feels the 
strongest disposition to acquit itself of every obligation it owes Virginia, yet 
this is not the time to be guided by a calculating policy, which is content with 
drawing an abstract line, marking with scrupulous nicety the limits where the 
duty of one government terminates and that of the other begins. 


The state auditor’s report of 1822 shows that the federal govern- 
ment had reimbursed the state, with the exception of $408,480. 20, 
which was made up almost entirely of items rejected or “suspended” 
by the federal government,’ but which were for the most part 
finally paid. 

The state government was not slow in extinguishing its debt 


of the War of 1812. Of this there remained unpaid on October 1, 
1816, $702,500.43 By 1823 there remained unpaid only $319,000 
in certificates held as part of the permanent capital of the literary 
fund.‘ 


Thus by 1826 the state had disposed of war debts. The certifi- 
cates of these debts were then held, as has been shown, as part of 
the capital of the literary fund, and were in fact owned by the 
state itself. 

A brief sketch of the origin of the corporation known as the 
“President and Directors of the Literary Fund” will not be out 
of place here in showing the fiscal policy of the state before 1820. 
It was the first of the great corporations created and endowed by 


* Journal and Documents of the House of Delegates, 1834-35, Doc. 1, pp. 7 ff. 


2 Ibid., 1822-23, Auditor’s Report. For more detailed account see, ibid., 1819- 
20, Auditor’s Report. 


3 Tbid., 1816-17, p. 190. 


4 These certificates were consolidated in 1832 (Acts of Assembly, 1831-32, p. 13). 
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the state and connected with its fiscal concerns.t At the time of 
its creation in 1811 the commonwealth was not burdened with debt. 
According to Governor Tazewell: 

The sum then due by it was so easily and perpetually diminished, that 
the extinction of the debt was a process, the effects of which could hardly be 
calculated. The current disbursements of the government were provided 
for by its current receipts, annually; and the difference between them in any 
year, was the effect of mere casualty. To correct all these accidental differ- 
ences the general assembly of 1810 most wisely deprived the treasury of all 
funds proceeding from casualties, and appropriated such “to the encourage- 
ment of learning’’; thus insuring frugality in the administration of the revenue 
by confining the regular expenditures to the regular receipts of the govern- 
ment without leaving any surplus or deficiency that could be guarded against; 
and at the same time making the very negligences and vices of the community 
contribute to their own eradication, by aiding in its future intellectual improve- 
ment.? 


This arrangement was disturbed by the War of 1812, during 
which, in addition to the large sums of money borrowed, the taxes 
were greatly increased. The taxes were rapidly reduced to normal 
again. The treasurer’s reports from 1810 to 1838 show that the 
annual receipts and disbursements were, respectively, less than 


half a million dollars a year. Governor Tazewell was right in 
calling the state government a “frugal government.” 

When in 1816 the federal government paid the state over a 
million and a half dollars of its debt, Virginia had already paid off 
most of her debt and therefore needed little money for that purpose.’ 
It was in order, therefore, “‘to avoid the evils arising from a fluctu- 


t Timothy Flint in his Geography published in 1833 describes the fund as follows: 
“The State has a literary fund of $1,233,522. Other contingent funds are added to 
the avails of this. Fifteen thousand dollars of the avails of the fund are annually 
appropriated to the University of Virginia, and fifteen thousand dollars to the edu- 
cation of the poor in the respective counties, apportioned among them in the ratio of 
the white population. In 1828, there were twenty-six thousand six hundred and 
ninety applicants for the benefit of this fund, and twelve thousand six hundred and 
forty-two recipients.” 

For detailed accounts of how the money from the fund was distributed see the 
Journal and Documents of the House of Delegates for each year. The literary fund was 
created by act of February 12, 1811 (Acts of Assembly, 1811, p. 8). 

2 Journal and Documents of House of Delegates, 1834-35, Doc. 1, Governor Taze- 
well’s Message. The receipts from fines went to “funds proceeding from casualties.’”’ 


3 [bid., 1816-17, p. 190, Report of the Committee of Finance. 
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ating system of revenue, or a large surplus in the treasury,” that 
most of this sum was appropriated, by an act of the Assembly of 
1816, “‘to public education,”’ through enlargement of the literary 
fund created five years before." 


It is a significant fact that debts of the newer states were made 
prior to 1838, in financing banking enterprises, while those of the 
older, or original states were made for internal improvements.? 
“Wild cat” banking schemes developed most rapidly in the atmos- 
phere of the frontier. Jackson, the champion of local banks, was 
himself the product and idol of the frontier. But the older states 
were not without numerous advocates of these wild banking schemes. 
Their schemes for internal improvements also were in many cases 
out of all proportion to their resources. To the great prosperity 
of the country was due that overconfidence which resulted in the 
widespread bankruptcy and distress of 1837-40. It was a period 
of promise, hope, and expansion—a period of adventure. 

1 Ibid., 1834-35, Governor Tazewell’s Message. 

2 Dewey, Financial History of the United States (4th ed.), pp. 243-44. Reports 
of the Tenth Census, V, 7 (Washington, 1884). The following table, taken from p. 526 
of this volume, gives the amount of stock authorized by the respective states in 1838 
and the purposes for which it was authorized: 





a | | 
| | 
States For Banking| For Canals |For Railroads} a... Miscellaneous} Total 





Alabama 


Arkansas 
Tilinois 
Indiana 
Kentucky 
Louisiana. . 
Maine 
Maryland 
Massachusetts. . 
Michigan 
Mississippi 
Missouri 

New York. . 
Ohio 
Pennsylvania 
South Carolina 
Tennessee 


Virginia 


13,310,074 


6,101,000 


16,579,527 | 
1,550,000 | 


300,000 | 


| 


3,835,350 | 





i 


Total . ..| $52,640,000 | $60,201,551 $4 


Approximate 


> ercentage 31 | 


35 


} 


$ 3,000,000 | 

| 

7,400,000 | 

2,600,000 | 
350,000 

500,000 | 

; | 
5,500,000 
4,290,000 

2,620,000 | 


| 


3,787,700 | 
964,484 | 
¢ s000 | 
| 
| 


0,000 
8 ,.goo 


4 

2 
3,73 
2,12 
2, 


871,084 | 


25 | 


$1,150,000 


2,400,000 | 


2,595,902 | 


| 
|. 
| 
| 


] 


118,166 


354,800 


$6,618,868 | $8,474,684 


4 


| 
| 


"3,166,787 


| $ 10,800,000 
3,000,000 

$ 300,000 11,600,000 
ep 11,890,000 


235,000 
554,976 
292,980 


220,000 


1,158,032 


2,203,770 
} 


343,139 6,662,189 





$170,806,187 





5 





Eight states had no debt in 1838, viz., 
Connecticut, New Jersey, Delaware, North Carolina, and Georgia. 


was nominal. 


New Hampshire, Vermont, Rhode Island, 


Maine’s debt 
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For half a generation after the second war with England the 
economic trend was forward, and such reverses as occurred rather 
tended to “keep the country sober and calm” than to give a 
national setback. In 1830 the country was prosperous. The 
next seven years was a period of wonderful development. Manu- 
facturing and commerce rapidly expanded. The value of domestic 
products exported increased from $50,000,000 in 1824 to $107,000,- 
ooo in 1837. Steam was rapidly coming into its own. The public 
debt of the United States was steadily decreased. Its last instal- 
ment was paid in 1834, and in thus completely liquidating its debts 
the young republic was unique among the nations of the world. 
As a result there was unbounded confidence abroad in the public 
credit of the federal government, which was reflected on that of 
the state governments. As a result of the ignorance in Europe of 
the real nature of the relation between the state and federal govern- 
ments, little distinction was made there between them in this 
respect. Credit instruments played an increasingly greater part 
in commercial transactions and less specie was taken out of the 
country. 

In the midst of this period of growth strife arose between Presi- 
dent Jackson and the Bank of the United States. One of the 
results of this was the removal of the public deposits from that 
institution to the state banks, which, in anticipation of its early 
destruction, were chartered in great number by the states. Accord- 
ing to Judge Curtis the nominal capital of these banks during the 
period of seven years from 1830 to 1837 was increased from $110,- 
000,000 to $225,000,000." 

Judge Curtis, sometime member of the Boston bar and later 
associate justice of the Supreme Court of the United States, and 
a keen and far-seeing observer, gave the following account of this 
period in the North American Review of January, 18442 


At the beginning of the year 1830, the States of this Union were in debt 
only about $13,000,000. During the next seven years, the greater part of the 


t “Debts of the States,” North American Review, LVIII, 113; also in Reports 
of the Tenth Census, V, 7. 

2 North American Review, LVIII, 110 ff.; also Life and Writings of R. B. Curtis, 
II, 97. 
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present debt was contracted; and the State governments laid the foundations 
for the residue, by authorizing loans, and commencing public works upon which 
the money was to be expended. These seven years formed one of the most 
extraordinary financial periods—perhaps the most extraordinary one—the 
world has ever seen, and nowhere were its character and effects so fully 
exhibited as in this country. 


At no other period did the wild spirit of adventure become epidemic over 
so many countries till it seemed to affect the whole world. At this time com- 
merce and manufactures had largely increased. Wealth had been both accu- 
mulated and diffused to an extent before unknown. Wonderful improvements 
in the means of communication across wide seas and through great continents 
had brought all civilized, and especially all commercial, men within one atmos- 
phere of sentiment and opinion. A long and unbroken peace, in whose sun- 
shine population had increased and production been stimulated, and private 
enterprise suffered to act freely, incited men to large undertakings. Some, 
who in former times would have found occupation suited to their daring 
tempers in the field, embarked their recklessness in commerce; others, whose 
rashness under ordinary circumstances would have been soon checked by 
disaster or prevented from showing itself by want of means, found that their 
energy and love of adventure had made them leaders; and others still, whose 
fears would have been roused by danger, lost all hesitation in general confi- 
dence. Men acted as if a short and secure road to wealth had been discovered 
on which all might travel, and he who went the fastest would be the first to 
reach the desired end. The result was such a morbid tendency to excess in 
all financial affairs as had never before been witnessed. In those countries 
where the currency was bank paper the quantity of money in circulation was 
enormously increased. Partly in consequence of this increase, and partly on 
account of the sanguine hopes of men, prices continued to rise. All uses of 
capital seemed to be followed by certain and large returns, and men were there- 
fore eager to borrow. All pursuits appeared to be safe and prosperous, and 
therefore those who had money were desirous to lend it. So much success 
was felt that to obtain money nothing more was necessary than to show the 
lender that it was to be employed in some magnificent scheme, which stood 
well with the large expectations of the time, and was in season with the glorious 
summer of men’s hopes. 


Chevalier, who came to this country in 1834, under the patron- 
age of Thiers, then minister of the interior in France, to inspect 
our public works, wrote in 1835: 


Everybody is speculating, and everything has become an object of specu- 
lation. The most daring enterprises find encouragement; all projects find 
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subscribers The principal objects of speculation are those subjects 
which chiefly occupy the calculating minds of the Americans; that is to say, 
cotton, land, banks, railroads." 

The banks established during this period, when properly man- 
aged, proved very useful in the economic development of the 
country. Nearly all of the states invested in the stock of banking 
corporations.? The older states obtained funds for this purpose 
from the public revenue, the newer ones, from the sale of bonds. 
In the former states, both north and south, banks were firmly 
established and needed but little state aid. On the contrary, 
public money in bank stock was generally considered well invested. 
In many of the early bank charters there were provisions for the 
investment of the school funds of the respective states in bank 
stock. The newer states needed banks to furnish a circulating 
medium, to accommodate commercial classes, and to make loans 
to planters. But with the exception of the cotton states of the 
Gulf, the chief motive of the states for investing in bank stock was 
to secure large profits on their surplus revenues. For example, 
the act establishing the Bank of Tennessee, in which the state 
invested a million and a half dollars, was entitled, “An act to 
establish a state bank to raise a fund for internal improvements, 
and to aid in a system of education.’’* Funds for internal improve- 
ment and for education were invested by many of the states in 
bank stock. In the act of the Virginia Assembly of 1816, whereby 
the Northwestern Bank of Virginia and the Bank of the Valley of 
Virginia were chartered, it was provided that, in addition to the 
capital stock raised by subscription, there be created for the benefit 
of the fund for internal improvement a number of shares equal to 
15 per cent of the amount of stock subscribed. A large part of 
this fund was made up of bank stock.’ 


* Michael Chevalier, Society, Manners and Politics in the United States (Boston, 
1839), p. 305. Chaps. iii, iv, and v give an interesting account of banking in the 
country and of Jackson’s war on the Bank of the United States. 

2 Tbid., p. 35. 

3G. S. Callender, ““The Early Transportation and Banking Enterprises of the 
States in Relation to the Growth of Corporations,” Quarterly Journal of Economics, 
XVII, 113-14; Dewey, ‘State Banking before the Civil War,’’ Senate Documents 
(61st Congress, 2d session), XXXIV, 33. 


4 Callender, pp. 160-61. 5 Acts of Assembly, 1815-16, chap. 17, sec. 2. 





THE VIRGINIA STATE DEBT 347 


In the Southwest, where capital was hardest to procure and 
where the demand for it was probably greatest, the situation was 
different. The cotton planters needed large amounts of capital. 
Since their labor had not only to be maintained, but also had to 
be obtained outright, their initial expenses were especially heavy. 
Capital could not be found in sufficient quantities in this new 
country. It had to be procured, therefore, in the North or in 
Europe. And as there were no private concerns well enough 
known outside of their immediate section to command credit else- 
where, capital could be secured only by those institutions con- 
nected in some way with the state. “Thus in the Southwest,” 
according to Professor Callender, ‘where nature already provided 
an adequate system of transportation, the state banking enter- 
prises formed the counterpart of the internal improvement move- 
ment of the North and East.’* Such, in brief, were the economic 
conditions that obtained in the United States throughout the 
period in which Virginia began its debt. 

Everything relating to the fiscal history of Virginia before 1838 
was indissolubly connected with its banks. The state was very 
fortunate in having an excellent and conservative system of banks 
from the beginning. Prior to 1804, voluntary associations, called 
chartered banks, did business in the state, and even issued notes. 
In 1804, when the state began its system of chartered banks, the 
general assembly began passing a series of acts to force the unchar- 
tered ones out of business. It had practically succeeded in doing 
this by 1820. The first bank chartered by the state was the Bank 
of Virginia, established with several branches of “discount and 
deposit,” in 1804.3 It was not a great central bank with authority 
to establish subordinate branches as it saw fit, and to manage them 
from the central office at Richmond. It was a bank with a capital 
stock of $1,500,000 divided into shares of $100 each. This capital 
was distributed among the several offices of the bank established 
in each of the principal cities of the state. For example, the citizens 
of Richmond were authorized to subscribe 3,750 shares, and those 

* Op. cit., p. 162. 

2 For references to all these acts, see Revised Code, 1819, chap. 2, Part III. 

3 [bid., chap. 2, p. 67. 
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of smaller cities in like proportion. Not only were the shares 
subscribed for locally in each case, but there were a local president 
and directors for each office. In other words, “it was one great 
bank having offices at a number of places, the office at each place 
getting its resources from the people of that place and being man- 
aged by them. .... : A stockholder at Lynchburg, for example, 
was not a stockholder of the Lynchburg branch, but a stockholder 
in the great bank of Virginia that spread its tentacles over all the 
state.’”* It was provided that the state should subscribe 3,000 
shares after enough of its shares had been previously subscribed 
to insure its existence. The bank could issue notes, which were 
accepted by the state in payment of taxes or other public dues. 
The state further encouraged this bank by depositing its inactive 
funds with it. Ten years after its establishment its capital stock 
was increased $1,000,000. Of this the state subscribed $200,000. 

In 1812 the Farmers’ Bank of Virginia was established with a 
charter practically identical with that of the Bank of Virginia.’ 
Other banks were chartered from time to time, the state always 
subscribing a part of the capital. In 1837 there were six chartered 
banks in the state with about two dozen branches among them. At 
the time of the panic of 1837 Virginia called an extra session of the 
General Assembly to relieve the banks. The surplus revenue 
“deposited” with the state about this time by the federal govern- 
ment was invested in the stock of these banks, and their capital 
was greatly increased, the state taking a half of the new stock. 
The banks of Virginia were under the careful supervision of the 
state government and were highly successful throughout the whole 
ante-bellum period. An authority who was well qualified to speak 
of such matters has said: 


I have been unable to discover that any Virginia bank ever failed prior 
to the Civil War; or that any man ever lost a dollar by a Virginia bank-note 
prior to that event. It is also to be noted that in 1860 the general idea of 
Virginia’s banking system had become so prevalent that the Virginia bank- 
notes were at a very trifling discount in New York. The discount was no 
more than what was necessary to send the note to Virginia and to bring back 

t William L. Royall, A History of Virginia Banks and Banking Prior to the Civil 
War (New York and Washington, 1907); D. R. Dewey, Senate Documents (61st 
Congress), XXXIV, 138; Howison, History of Virginia, II, 407. 

2 Revised Code, 1819, chap. 2, p. 82. 3 Acts of Assembly, 1836-37, chap. 83. 
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the coin, say one-fourth of 1 per cent. All of Virginia’s banks got their assets 
into the form of Confederate securities during the Civil War and all of them 
went out of existence at its close as a result of that fact. 


The state borrowed from her banks, not for them. 

It was for internal improvements that Virginia’s public debt 
was incurred. She was one of the pioneer states in constructing 
internal improvements with state aid. The states of the East and 
Middle West at an early date began their public works. Professor 
Callender calls attention to the fact that this country was one of 
the first to exhibit the “modern tendency to extend the activity of 
the state into industry.” “Before any European government,” 
he said, ‘“‘had projected a comprehensive system of canals and 
roads, President Jefferson had called the attention of Congress 
to such a policy, and Gallatin had submitted his famous report 
which outlined a complete system of roads and canals, and which 
recommended that the federal government construct them directly 
or subsidize corporations for that purpose.’ 

It is unessential here to describe the struggle between the early 
presidents and their Congresses over federal aid to local improve- 
ments. It is sufficient to say that the states were not slow in 
appreciating the fact that little aid could be expected from this 
quarter. 

Thus thrown upon their own resources, the states entered upon 
a career of road and canal building that was gigantic in proportion 
to their wealth and population. Great corporations were formed, 
and were liberally subsidized by the states, which borrowed large 
sums of money for the purpose or allowed the companies to borrow 
on state credits At the sessions of 1832-33 a committee of the 
House of Delegates of Virginia, in a report “in relation to the 
Chesapeake and Ohio Canal Company,” made the following 
observations upon this point: 


In looking into the resources of the Commonwealth for the promotion of 
public works of general interest, and comparing them with those which others 


* Royall, A History of Virginia Banks and Banking Prior to the Civil War, p. 39. 

2 Callender, ‘The Early Transportation and Banking Enterprises of the States 
in Relation to the Growth of Corporations,’’ Quarterly Journal of Economics, XVII, 
112. 


3 Dewey, Financial History of the United States (4th ed.), pp. 212-16. 
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of this Union have successfully employed for similar purposes, your committee 
are struck with the remarkable fact, that all of them, without exception, have 
aided their public works by the public credit through the medium of loans. 
Such has been the policy of New York, Pennsylvania, and Ohio, as well as 
Maryland. 

The largest of these undertakings were begun after the War of 
1812, to win the trade of the West for the cities along the Atlantic 
seaboard. The New York legislature of 1815-16 passed laws for 
the construction of the Erie and Champlain canals. The next few 
years saw Pennsylvania and Maryland pushing their works of 
internal improvement into the interior. 

While her sister states were thus engaged, Virginia had not 
been idle. As early as 1784 the James River Company and the 
Potomac Company were incorporated; the Appomattox Company 
and the Dismal Swamp Company were incorporated in 1787, and 
the Rappahannock Company in 1793; and an act of the Assembly 
of 1793 provided for “‘clearing Roanoke River.’’ “So that in ten 
years plans were laid and companies were forming for improving 
all the principal navigable streams which run eastwardly from the 
mountains.’” 

Before 1784, when the movement for internal improvements 
had begun to take real form, the western section of the state had 
been increasing in population, and had passed beyond the first 
economic stages of frontier life. As early as the first quarter of the 
eighteenth century, thrifty German settlers were coming in a steady 
stream from the north into the fertile Valley of Virginia. So numer- 
ous had they become by the end of the century that the General 
Assembly passed an act providing for the translation of the laws of 
the Commonwealth into their language. Another stream of immi- 
grants was moving down the Kanawha and Ohio valleys into the 
trans-Alleghany region of Virginia. There were in the valley dis- 
trict‘ of the state in 1790, 88,760 whites and 12,870 slaves; and in the 
trans-Alleghany district, 38,834 whites and 2,308 slaves. There 
were at this time in the Piedmont district’ 164,744 whites and 


* Journal and Documents of the House of Delegates, 1832-33, Doc. 20. 

2 Ibid., 1838, Governor Campbell’s Message. 3 Shepherd’s Statutes, I, 339. 
4 That between the Blue Ridge and the Alleghanies. 

5 That between the fall line and the Blue Ridge. 
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119,539 Slaves; and in the Tidewater district,’ 149,779 whites and 
157,910 slaves. It is evident from these figures that of the total 
population of the state a little more than one-third of the whites 
and less than one-eighteenth of the slaves of Virginia lived in the 
two western districts.? 

Numerous petitions to the legislature from the west (the two 
western districts) for aid in improving the navigation of their rivers 
and in building turnpikes are found in the Journals of the House of 
Burgesses throughout the whole of the latter half of the eighteenth 
century. These petitions, however, bore little fruit. The east 
(the Piedmont and Tidewater districts) was provided with many 
navigable streams for its own commerce. Furthermore, it paid 
seven-eighths of the state’s taxes—an amount far out of proportion 
to its relative population. Naturally the taxpayers in this section 
were loath to pay for improvements in the west. 

But there was one man in the state with big enough vision to 
see the political advantages to the state as a whole of establishing 
stronger ties, by means of internal improvements, between the 
east, and the west and northwest; and he was probably the one 
man powerful enough to overcome sectional jealousies in accom- 
plishing his purposes. That man was George Washington. He 
was the first to suggest, as early as 1753,4 communication between 
the east and the west by means of canals, and he had made the 
question the subject of careful study. 

On October 10, 1787, just after a “tour to the westward,” 
whither he had gone to look after his lands, Washington wrote a 
letter to Governor Benjamin Harrison of Virginia, advocating 
a system of communication with the west and the northwest. 
This letter’ is of special interest since it marks the beginning of 
those schemes of internal improvement fostered by the govern- 
ment which resulied in the state debt. He wrote: 

I shall take the liberty now, my dear Sir, to suggest a matter, which would 
(if I am not too short-sighted a politician) mark your administration as an 


t That from the fall line to the Atlantic. 
2 Documents concerning Statistics of Virgina, ordered to be printed by the state 
convention sitting in Richmond, 1850-51 (Richmond, 1851). 
3 Ibid. 4Ambler, Sectionalism in Virginia, p. 47. 
5 Works of Washington (Ford ed.), X, 402 ff. 
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important era in the annals of this country, if it should be recommended by 
you and adopted by the Assembly. 

It has long been my decided opinion, that the shortest, easiest, and least 
expensive communication with the invaluable and extensive country back of 
us would be by one or both of the rivers of this State, which have their sources 
in the Appalachian mountains. 


But that this may not now stand as mere matter of opinion or assertion, 
unsupported by facts (such at least as the best maps now extant, compared 
with the oral testimony, which my opportunities in the course of the war 
have enabled me to obtain), I shall give you the different routes and distances 
from Detroit, by which all trade of the northwestern parts of the united terri- 
tory must pass; ... . it appears from the statement enclosed that the tide 
waters of this State are nearer to it by one hundred and sixty-eight miles, than 
that of the River St. Lawrence; or that of the Hudson at Albany, by one 
hundred and seventy-six miles. 


ec 


He next calls attention to the fact that Maryland was “on 
similar ground” with Virginia; that Pennsylvania was contem- 
plating a system of canals to the west at a great cost and was in 
the meanwhile “smoothing the roads and paving the ways for the 
trade of that western world’”’; and that New York would do the 


same thing when the British garrisons were removed. He then 
continued: 


Thus much with respect to rival States. Let me now take a short view 
of our own; and being aware of the objections which are in the way, I will, in 
order to contrast them, enumerate them with the advantages. 

The first and principal one is, the unfortunate jealousy, which ever has, 
and it is to be feared ever will prevail lest one part of the State should obtain 
an advantage over the other parts (as if the benefits of trade were not diffusive 
and beneficial to all). 


After enumerating other obstacles that might stand in the way 
of his schemes, such as present heavy taxation, lack of money, 
remoteness of the advantages to be gained, rival routes of other 
states, the lack of a “‘sufficient spirit of commerce”’ in the state, 
and the unwillingness of some to be “doing for others what they 
ought to do for themselves,” and after enumerating the advantages 

t Washington prophesied rightly. This jealousy has rent the state in twain; 


has caused irreparable loss in many ways; and is still the cause of strife between the 
divided portions, and of much loss in money and achievement within the state itself. 
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of a purely local kind that would accrue to the state from better 
means of communication, he said: 

But there is a political consideration for so doing, which is of still greater 
importance . . . . to bind all parts of the Union together by indissoluble 
bonds, especially that part of it, which lies immediately west of us, with the 
Middle States. .... 

A combination of circumstances makes the present conjecture more favor- 
able for Virginia than for any other State in the Union to fix these matters. 


Great Britain was blocking the way to New York; Spain was 
obstructing commerce down the Mississippi; Pennsylvania was 
laboring with almost insurmountable natural difficulties. Wash- 
ington could testify from his own observation that the western 
settlers were looking to the Mississippi as their trade route and 
stood “as it were on a pivot. The touch of a feather would turn 
them any way.” A further delay on the part of Virginia would 
mean a decided advantage to her rivals." 

He advised that the Assembly have the western waters which 
afforded the most direct route to the Great Lakes on the west, and 
the Potomac and the James on the east, explored and accurately 
mapped out. 


In the meantime, if it should be thought the lapse of time, which is neces- 
sary to effect this work, may be attended with injurious consequences, could 
there not be a sum of money granted toward opening the best, or, if it should 
be deemed more eligible, two of the nearest communications (one to the north- 
ward and another to the southward) with the settlements to the westward; 
and an act be passed, if there should not appear a manifest disposition in the 
Assembly to make it a public undertaking, to incorporate and encourage pri- 
vate adventurers, if any should associate and solicit the same, for the purpose 
of extending the navigation of the Potomac or James River; and in the former 
case, to request the concurrence of Maryland in the measure ? 


Governor Harrison laid this letter before the Assembly, then 
in session.? While in Richmond in November (1784), Washing- 
ton conferred with the members of the Assembly on the subject. 

His efforts were not fruitless. Before the close of the session 
the Potomac Company was incorporated by the legislatures, 
respectively, of Maryland’ and Virginia. Of the $222,222.22 


* Works of Washington (Ford ed.), X, 476-77. 2Ibid., X, 414-15. 

3 There was a dispute between the two branches of the legislature of Maryland 
in regard to the tolls to be charged. Washington was sent for and through his 
efforts a settlement was made. He was the first president of the company. 
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authorized to be subscribed to this company, Virginia and Mary- 
land each subscribed one-tenth. Meanwhile the James River 
Company was incorporated in October, 1787, to improve the navi- 
gation of the James. Its capital was $100,000, of which the state 
subscribed $20,000.7 In the same month one hundred shares of 
$200 each were subscribed by the state to be vested in George 
Washington as a mark of its appreciation of his services. They 
were accepted by him on condition that he be allowed to use them 
only for the public good. There was also an act passed by the 
Assembly during this session authorizing a survey to be made of 
the upper part of the James River, a route for a road to connect 
the James and the New rivers, and the waters thence to the Ohio.‘ 

Two other improvement companies of importance were incor- 
porated before the end of the eighteenth century, the Appomattox 
Company and the Dismal Swamp Company. The former com- 
pany was organized to improve the navigation of the Appomattox 
River from Farmville, through Petersburg, to Tidewater, a distance 
of more than ninety miles. The latter was formed for the purpose 
of joining Albemarle Sound with Hampton Roads near Norfolk, 
by means of a twenty-three-mile canal. 

During the next quarter of a century after the beginning of these 
corporations little progress was made by the state in internal 
improvements. A few companies received aid out of the public 
treasury, and the arrears of taxes in several of the counties were 
appropriated to aid their local improvements. 

The western counties, in the meanwhile, were rapidly increasing 
in wealth and population. But owing to the system of repre- 
sentation in the General Assembly they had little say in state 
legislation and consequently received little aid for internal improve- 
ments. 

In 1812 six commissioners, appointed by the Assembly during the 
preceding session “for the purpose of viewing certain rivers in this 

t A Collection of All Such Acts of the General Assembly of Virginia As Are Now in 
Force (Richmond, 1803), p. 446. 

2 Hening’s Statutes, XI, 540. 

3 He used the shares in endowing Liberty Hall Academy, later known as Wash- 
ington College, now Washington and Lee University. 

4 Works of Washington (Ford ed.), X, 417. 
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commonwealth,”’ examined the James River, crossed the moun- 
tains, went down the unexplored New River, and mapped out the 
course for the James River and Kanawha improvement to connect 
the east with the west. Their leader, who was no other than John 
Marshall, made a detailed report to the Assembly, in which he 
earnestly recommended that this improvement be made by the 
state." In his message of that year, Governor Barbour seconded 
the plan for bringing the two sections of the state into more friendly 
relations and for increasing its prosperity. There seemed to have 
been a renewal of interest in the project when the second war with 
England put it again in the background. After the peace of 1815, 
Governor Nicholas again called the attention of the Assembly to 
this important subject. 

The report of the Committee on Roads and Internal Navigation 
of December, 1815, shows that at that time the Potomac Company 
furnished 338 miles of communication by water; the James River 
Company, 300 miles; the Appomattox Company, 100 miles; and 
the Dismal Swamp company, communication between the waters 
of Albemarle Sound and Hampton Roads. The turnpike roads of 


the commonwealth, “except a few short pieces of particularly 
mountainous, and a road recently begun from Fredericksburg 
towards the Blue Ridge,” were “confined principally to the county 
of Loudoun, the adjacent counties of Fairfax, Fauquir, Frederick, 


292 


and to the vicinity of the seat of government. 

The committee held that works of great importance in develop- 
ing the commonwealth and unifying it could be accomplished only 
through state aid, since the returns in a country so thinly settled 
were too remote to invite private capital unless this aid were given. 
In order to accomplish this to better advantage, the committee sug- 
gested that there be organized “a proper body to collect and pre- 
pare for the General Assembly the facts and information necessary 
to cast upon every application for a portion of the fund [that might 
be appropriated by the Legislature for internal improvement] 
light enough to guide the sound discretion of the Legislature.”’ It 


* Found in the Documents of the House of Representatives, 1812-13. 


2 Journal and Documents of House of Delegates, 1815, p. 74; Reports of the Board 
of Public Works, I, 43 ff. 
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further recommended that “to allay such local jealousies as might 
obstruct an agreement in favor of any single object of internal 
improvement, a fund may be previously segregated and set apart 
for the accomplishment of all by one appropriation.” 

The importance of the foregoing report lies in the fact that on 
February 5, 1816—at the next session of the legislature—the 
recommendations therein contained were adopted almost without 
change in an act creating a fund for internal improvement and a 
board of public works in whose charge the fund was placed. The 
fund for internal improvement consisted of the “shares held by the 
Commonwealth, in the stock of the Little River Turnpike Com- 
pany, of the Dismal Swamp, Appomattox, Potomac, and James 
River Canal companies, of the Bank of Virginia and Planter’s 
Bank of Virginia,”’ together with the dividends accruing therefrom. 
The Board of Public Works was a corporation composed of the 
high officials of the state together with ten citizens chosen annually 
by the legislature from the respective sections of the common- 
wealth. The board was authorized to choose a state engineer. 
It could subscribe to works of internal improvement, as directed 
by law, only after three-fifths, at least, of the stock had been sub- 
scribed by individuals and one-fifth of the subscriptions had 
actually been paid in.’ 

If this scheme had been fully carried out, all the funds of the 
corporation would have ultimately been invested in the stock of 
a number of small undertakings, for the completion of which pri- 
vate capital alone would have been adequate; while works too 
great to be undertaken without the co-operation of the state could 
not have been carried into effect. No work of general and perma- 
nent value would have been accomplished, and the very purpose of 
the board would have been defeated. More than $900,000 of the 
capital of the fund for internal improvements had already been 
invested in undertakings afterward abandoned or found unprofit- 
able before a change was made in the state’s policy in regard to 
its investments.? 


Acts of Assembly, 1815-16, chap. 17. 


2 An abstract of the acts of the Assembly relating to the state’s appropriations to 
internal improvements, banks, etc., from 1820 to 1860 is found in Supreme Court of 
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The original plan was modified. The commonwealth assumed, 
unaided, the completion of certain great works of internal improve- 
ment, leaving those of minor utility and proportions to the support 
of the Board of Public Works and individuals of whom the board 
was but a copartner.* 

The first of these great corporations in which the commonwealth 
was exclusively concerned was the James River Company. The 
original charter of this company provided for improving the navi- 
gation of the James River only as far as the mouth of Looney’s 
Creek in Botetourt County. To connect this improvement with 
the Ohio it was necessary to extend the navigation of the James to 
a higher point, connect this point by means of a turnpike with the 
Kanawha River, at the falls of that river, and to improve the navi- 
gation of that river tothe Ohio. In order to do this, the state bought 
up the interests of the James River Company and contracted with 
its president and directors to carry out the work in behalf of the 
commonwealth, the state treasurer acting as ex-officio treasurer of 
thecompany.? Three years later, by the act of February 24, 1823,3 
the management of the company was transferred into the hands of 
the high state officials.‘ 

By the act of February 17, 18205 the legislature authorized the 
president and directors of the James River Company to borrow 
$200,000 on the credit of the state. Under this act the state 
issued its first bonds. Of the $350,000 authorized to be borrowed 
prior to February, 1823, only $161,000 had been procured at that 
time.° 
the United States, October term 1909, No. 3 Original, Commonwealth of Virginia v. 
State of West Virginia, Record, goo ff. This shows that after 1847 the state sub- 
scribed as a rule three-fifths instead of two-fifths of the stock of the companies which 
it “patronized.” 

* Journal and Documents of House of Delegates, 1834-35, Doc. 1, Governor 
Tazewell’s message. 

2 Acts of Assembly, 1819-20, p. 39. 3 Ibid., 1822-23, chap. 45. 


4 By the same act the office of second auditor was created to keep the accounts 
of the several corporations managed by the state. 


5 Ibid., 1819-20, p. 39. 


Second Auditor’s Report in Journal and Documents of House of Delegates, 
1826-27; in ibid., 1829-30, Doc. 8. 
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The ten years following the purchase of the James River Com- 
pany show an increasing clamor throughout the state for internal 
improvements and a vacillating attitude in regard to them on the 
part of the legislature. The greatest demonstration in their favor 
was the Charlottesville convention of July 14, 1828—just ten days 
after President Adams had lifted the first spade of earth from the 
Chesapeake & Ohio Canal, the successor of the old Potomac Com- 
pany’s improvement. Among the delegates from the thirty-nine 
counties and several large towns represented were ex-Presidents 
Madison (president of the convention) and Monroe, Chief Justice 
Marshall, and others of note in state and national politics. This 
body, in a memorial to the legislature, recommended that the 
public funds be used in improving the navigation of the principal 
rivers of the state and in connecting them with one another, instead 
of being dispersed over many minor improvements.* 

At the time of this convention New York, Virginia’s greatest 
rivals had built 484 miles of canals, for which it owed more than 
seven and one-half million dollars? A memorial from a similar con- 
vention at Lewisburg in 1831 made the complaint that Virginia’s 
interest in internal improvements had waned, and called attention 
to the fact that Ohio, which was admitted into the Union in 1802 
with a population of only about 45,000, now had a million free 
citizens and had nearly completed 350 miles of canals, begun in 
1824.3 Other states were making similar progress. Virginia was 
being left in the race for the commerce of the interior. 

A view of the authorizations and appropriations from 1820 to 
1830, inclusive, indicates, in a way, what progress the state had 
made in building roads and canals. During those eleven years the 
authorizations for internal improvements, exclusive of those for 
the James River Company, amounted to less than half a million 
dollars. At the beginning of 1831, $583,124 .11 was invested by the 
commonwea!th in private companies for internal improvements. 
This amount was almost evenly divided between turnpike and 
canal companies. There were 225 miles of turnpike completed 

* Journal and Documents of House of Delegates, 1828-29, Governor Giles’s message. 


2 Journal and Document of House of Delegates (Va.), 1830-31, Doc. 31. 
3 Ibid. 1831-32, Doc. 8. 
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and 36 miles under construction. Several canals were completed, 
and others were being constructed.’ Since 1819, $1,298,000 had 
been authorized by the state for its James River and Kanawha 
improvement, all but $51,500 of which had been raised.” 

Although the question of connecting the eastern and western 
waters of the state had been ever before the legislature, nothing of 
importance had been accomplished. The causes for this lack 
of progress were manifold. There had been dissensions as to the 
best form of canal. Later, when railroads were introduced, some 
wanted a continuous canal from the James to the Ohio; others, 
a continuous railroad; still others favored part railroad and part 
canal. The question of expense was a stumbling-block; for instead 
of costing $7,000 per mile to build, as was first estimated, the 
canal was actually costing $20,000 per mile. Engineering was in 
its infancy in the United States and little was known of canal- 
building. Although Virginia was fortunate in having secured a very 
efficient state engineer, Colonel Claudius Crozet,3 it often tied his 
hands by the lack of a consistent policy, and by calling in from time 
to time assistant engineers of inferior skill, who hindered rather than 
helped him. Even the commissioner charged with the execution 
of the work became hostile to it and used his influence against it. 
Sectionalism more than any other one thing hindered the work, 
just as it always discouraged any large work undertaken by the 
state.‘ 

The sectional strife and discontent that was dividing the coun- 
cils of the state found its fullest expression in the constitutional 
convention that met in Richmond in 1829-30. The proceedings 
of this convention are memorable, both because of the brilliant 
personnel of those assembled, and because in them are found an 


t Journal and Documents of House of Delegates, 1830-31, Doc. 20, Statement B. 

2 Ibid., Doc. 35. 

3 Colonel Crozet was secured by the Board of Public Works as state engineer in 
1823. His work, much of which still endures, and his reports show him to have been 
very conscientious and skilful. He had served as an engineer under Napoleon and 
had taught engineering and mathematics in West Point Military Academy. With 
the exception of five years—1832 to 1837—Crozet served as state engineer until 1847, 
when the office was abolished. 


4 Journal and Documents of House of Delegates, 1831-32, Doc. 34. 
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account of the social and economic conditions that were prevailing 
and that had prevailed in the state." A brief account of how the 
question of suffrage and representation, the most important and 
difficult problem before the convention, was treated by that body 
is necessary here for a better understanding of the subsequent 
history of the state. 

The eastern counties, with their many slaves and greater 
wealth, had always dominated in political affairs. In 1828 the 
House of Delegates consisted of 214 members and the Senate 
of 24. Of these the Valley and trans-Alleghany districts with a 
white population of 318,645 had 80 delegates and 9 senators; while 
the Tidewater and Piedmont districts with 375,659 whites had 134 
delegates and 15 senators. But the west paid only a third of what 
the east paid into the state treasury.’ 

After much debate the convention by a vote of 50 to 46 adopted 
a compromise, offered by Gordon of Albemarle County, in which 
representation was apportioned arbitrarily, no account being taken 
of the respective principles that had been advanced by different 
factions, namely, that of white representation; of representation by 
federal number; and of representation on the basis of a compound 
ratio between white population and amount of taxes paid. No 
provision was made for redistribution in the future. 

Having been offered a substantial gain in political power, the 
Valley section had forsaken its western ally and voted with the 
east. As a result the trans-montane section became more helpless 
politically and more discontented. There was now little hope left 
for its obtaining state aid for internal improvements. Further- 
more, there was still hope of making Richmond the commercial 
equal of Baltimore, Philadelphia, and New York, and the east 

* Proceedings and Debates of the Virginia State Convention of 1829-30 (Richmond, 


1830). Among the members of this convention were Madison, Monroe, Marshall, 
Tazewell, Leigh, Giles, and John Randolph. 


2 These figures and those above were taken from the census of 1830 (Documents 
Containing Statistics of Virginia, ordered to be printed by the state convention sitting 
in Richmond 1850-51 [Richmond, 1851]). At this time the federal number in the 
west was 357,037; in the east, 666,469. Journal and Documents of House of Delegates, 
1832-33, Doc. 6. 


3 Proceedings and Debates of the Virginia State Convention of 1829-30, pp. 455, 
897, 898. 

















THE VIRGINIA STATE DEBT 361 


was therefore unwilling to encourage any work that would bring 
the west into closer touch with Baltimore. In speaking of this 
matter in connection with the legislature of 1830-31, that was just 
about to assemble, the Winchester Republican said: ‘‘The preser- 
vation of the state we believe will depend upon this Legislature. 
Dispute the claims of the Trans-Alleghany counties to what they 
may deem a proper share of the fund for internal improvements 
and a division of the state must follow.”* There was much talk of 
separation in the west. 

Four railroad companies were incorporated during the session 
of 1830-31, the Staunton and Potomac, the Loudoun, the Peters- 
burg, and the Lynchburg and New River. This was accom- 
plished largely through compromises between different sections 
of the state. Before the close of the session a bill appropriating 
two million dollars for aiding internal improvement companies 
was defeated in spite of the solid vote of the representatives 
from the far west in its favor and of numerous petitions from that 
district for aid. 

In March, 1831, the legislature incorporated the Northwestern 
Turnpike Company with authority to build and maintain a road 
from Winchester in Frederick County to some point on the Ohio 
River. Like the James River Company, this company was a state 
institution managed by the high state officials. It was author- 
ized to borrow on the credit of the state sufficient money for com- 
pleting the work. This road extended from Winchester through 
Romney and Clarksburg to Parkersburg on the Ohio, a distance of 
2362 miles. It was one of the most important of the public works 
of the state at that time. 

A year after the incorporation of this company the James River 
and Kanawha improvement was again put in the hands of a pri- 
vate corporation, the James River and Kanawha Company.‘ The 
transfer took place in June, 1835, when the company was fully 
organized with Joseph C. Cabell as its first president. 


t Ambler, Sectionalism in Virginia, p. 174. 

2 Acts of Assembly, pp. 167-205. 

3 Incorporated by act of March 19, 1831 (ibid., 1830-31, p. 153). 
4 Act of March 16, 1832. 
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Up to this period [according to Engineer Crozet’s report] the cost of the 
canal to Maiden’s Adventure Falls, of the canal through the Blue Ridge, 
together with 208 miles turnpike [connecting the James River improvement 
with that of the Kanawha] and 60 miles of Kanawha navigation, amounted 


To this should be added the capital, corresponding at 6 per cent 
to the annuity of $21,000, paid the original company 
Making the whole undertaking of the Commonwealth $1,674,500! 


The money that had been borrowed for this undertaking was by 
far the largest item in the state debt. After selling this property 
at a loss the state became a large stockholder in the new company. 
It was now decided, against the earnest protest of the state engineer, 
that the improvement should be in the form of a continuous canal 
rather than in that of a railroad. 

The first railroad chartered by the state was the Baltimore & 
Ohio, on March 8, 1827.2. During the thirties railroads came to 
play an ever-increasing part in state affairs. Of the thirteen works 
of internal improvement for which the state issued bonds before 
1838, seven were railroads. The transition period from canal- 
building to railroad-building coincided with that wonderful era of 
adventure and rapid development already described. The amount 
of authorizations in 1831 for works of internal improvement shows 
a considerable increase over that of former years. In addition to 
$125,000 authorized for the Northwestern Turnpike incorporated 
that year, $160,000 (two-thirds of the total stock) was authorized 
to be subscribed to stock in the Petersburg Railroad, incorporated 
the previous year.s Both sums were borrowed by the state. 
Hitherto the state credit had been used only for the James River and 
Kanawha improvement. Other railroads were built with state 
aid. Of the almost four million dollars authorized by the legis- 


* Crozet, Outline of the Internal Improvements in the State of Virginia (to accom- 
pany the map of the same, prepared in pursuance of a resolution of the General Assem- 
bly of March 15, 1848, by Claudius Crozet, late state engineer [Philadelphia, 1848]), 
pp. 19 ff. 

2 Acts of Assembly, 1826-27, chap. 27. 


3 This railroad extended from Petersburg to Weldon, North Carolina, on the 
Roanoke River, a distance of 59 miles. It was referred to in the governor’s message 
of 1833 as “the grand railroad of the state.” 
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lature for aiding works of internal improvement from 1831 to 1837, 
inclusive, over three and one-half millions were for aiding railroads." 

The Board of Public Works had been of great advantage to the 
state as a fiscal agent. But so great had been the drain on the 
$115,000 annual income of the fund for internal improvements, 
managed by the board, that it was just sufficient to pay the interest 
on debts contracted by the board and its other annual expenses in 
1834. Since any further charge on the fund would either impair 
its capital or fall on the public treasury, Governor Tazewell recom- 
mended that no further charge be made upon the fund until the 
improvements already invested in had been finished and had proven 
themselves productive.? Since the ordinary annual revenue of 
the state averaged less than half a million dollars and barely met 
the needs of the government, any further call on the treasury would 
mean increased taxation. The people of the state were not heavily 
taxed, but any effort to increase the taxes might mean defeat to the 
party in power. The money for public works had therefore to be 
borrowed. 


t The following extracts from the report of the president and directors of the 
Winchester & Potomac Railroad Co. to the stockholders in general meeting, August 5, 
1837, is interesting in picturing the transition between horse-power and steam-power, 
and the conditions of railroad transportation at the time: ‘‘The business of September 
[1836] gave full and advantageous employment of our two engines and all our cars.” 
On October 24, one of the engines, the Tennessee, left the track “unusually slippery 
from a heavy hoar frost.” This necessitated the combining of horse-power with the 
single efficient locomotive remaining. ‘‘This was done very advantageously on a 
portion of the road, and by much exertion the regularity of the trade was preserved— 
the engine always propelling the passenger train, and making the distance of 100 miles 
for some time daily. One of the axles of this unfortunately giving away, we were 
compelled for two weeks to depend entirely on horse-power, the trade of the road 
suffering no interruption. Casualty thus enabled us to compare the power of steam 
with that of horses on our road; and the experiment left no room to doubt, that in 
order to keep up the prompt interchange of trade, the expense attending the use of 
horses was far greater than that of improved locomotives Placed upon the 
track again, the Old Dominion, worthy of the name, soon enabled us to dispense with 
the teams.’’ The company now owns four locomotives in good order. ‘One of them, 
in an emergency, can transport 500 barrels of flour from Winchester to Harper’s Ferry 
in less than four hours.’’ The distance is 100 miles (Journal and Documents of House 
of Delegates, 1838). 

2 [bid., 1834-35, Doc. 1. 

3 The towns were very liberal subscribers to works of internal improvement, and 
often suffered from taxes incurred in paying their subscriptions and the interest on the 
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According to Professor Ambler the policies pursued by the 
Democratic legislatures from 1835 to 1838 in regard to internal 
improvements were determined largely by a desire to conserve 
party interests. The James River and Kanawha Canal, a Whig 
enterprise, was neglected, and attention was given to aiding turn- 
pike and railroad companies. Sixteen turnpike companies were 
incorporated during this period in the west. An appropriation of 
$200,000 was made for the Lynchburg & Tennessee Railroad, and 
almost two million dollars for railroads to connect eastern towns. 
Practically all these appropriations went to sections strongly Demo- 
cratic. 

The Richmond Whig of April 12, 1836, after deploring the 
decadence of public spirit in Virginia, quotes the Wheeling Times, 
of western Virginia, as follows: 


We copy from the Kanawha Banner (another western Virginia paper) 
the spirited remarks below upon a subject we have before alluded to. Let the 
state of Virginia grant us powers for the full scope of our enterprise and abandon 
the antediluvian, anterepublican, and unmanly spirit of legislation, or Western 
Virginia applies for a divorce from the superannuated crone that now rules it. 
Western Virgina has been hag-ridden long enough, and it is time to seek 


means of redress. 

“During the last half century, and after Judge Marshall’s celebrated report, 
in favor of connecting the Eastern and Western waters, through the interior 
of Virginia, New York has completed her system of canals. 

“Maryland, during the same time has been making a gigantic effort to 
insure the same trade through the means of the Baltimore and Ohio Railroad. 

“‘ A new project has been lately started to connect Cincinnati with Charles- 
ton, South Carolina, by means of a railroad also, to secure the same trade. 

“What has Virginia been doing all this while—the possessor of the natural 
avenue to the much sought-for trade? She has been living on Glory!—her 


money borrowed for this purpose. For example, a memorial signed by certain property 
owners in the city of Richmond in 1834 protested against the passage of a bill, then 
before the legislature, authorizing the Common Hall of the city to subscribe $750,000 in 
addition to the $400,000 already subscribed to stock in the James River and Kanawha 
Company, which would make the total already subscribed by the city $1,150,000. 
“Our city,”’ continues this memorial, “is now largely in debt; it owes more than 
$140,000 and with a white population of less than 10,000 our citizens now pay the 
heaviest taxes paid by any people, we believe, in the world” (ibid., Doc. 12). 


t Ambler, Sectionalism in Virginia, p. 241. 
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past Glory—breakfasting, dining, and supping on it. Oh, what a glorious 
Old Dominion! She has been stump-speeched to death. 


“The fact is that before Virginia can do anything great in the way of 
internal improvement the seat of government must be removed, or the present 
generation of old-fashioned, smoking, lazy, proud, and hospitable race must 
die off. 

“To present to the eye, at a single glace, how Virginia has gone down 
hill, let us state one single fact. Yorktown once imported goods to Phila- 
delphia, Norfolk, and Baltimore. It is now a borough for grog shops, and the 
most splendid harbor in North America (and the only one into which the 
vessels can come in and go out with the wind from any point of the compass) 
affords safe anchorage for innumerable oyster boats.” 


The foregoing remarks show, not only the sectional bitterness 
which existed, but also some of the causes for discontent, on account 
of the policy of the government, among many of the most pro- 
gressive citizens throughout the state. So long as matters were in 
this pass no very great strides were taken by the state in financing 
great public works, and the state debt grew slowly. But the 
government was soon to change its policy. 

The state debt, which had passed the one-million-dollar mark 
in 1833, had grown to more than three and one-half millions in 
1837." In the following statement of the debt of the commonwealth 
at the end of each fiscal year from 1830 to 1838, note the steady 
increase in the debt with the increase in the number of corporations 
“‘patronized,”’ and the sudden great increase as shown by the total 
of the last column, the amount of the debt on September 30, the 
end of the fiscal year 1837. 

On January 1, 1839, the state debt amounted to $5,692,789. 17.? 

Timothy Flint, writing of Virginia in 1833, says, “Nature has 
given the state every advantage of position, soil, climate, and 

*In March, 1835, the sinking fund was created. Fifty thousand dollars was to 
be set aside annually for the redemption of such portions of the state bonds as could 
be procured at par. The governor, treasurer, auditor, and second auditor were 
incorporated as its commissioners (Acts of Assembly, 1834-35, Pp. 7). 

2 The amount of stock issued and authorized to be issued by the state in each 
period of five years from 1820 to 1838: 1820-25, $1,030,000; 1825-30, $469,000; 
1830-35, $686,500; 1835-38, $4,132,700; total $6,319,050. (From the report of 
A. E. Flagg, Esq., comptroller of the state of New York, in American Almanac, 1840, 
p. 106.) 
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navigable rivers; but a prevalent political dogma has influenced 
the councils of the state, that the inculcation of internal improve- 
ment and domestic industry is the great heresy of political 
economy.’” 

It is evident, however, from the figures just given, that a change 
was taking place in the attitude of the state toward borrowing for 
public works. The year 1838 was a turning-point in the history 
of the state debt. It was then that the state decided to “embark 
fully in her system of internal improvements,” and provided by law 
for supplying the funds for the purpose on the pledge of the public 
credit.? 

The cause of this change was the more insistent demand in the 
state at large for railroads and other internal improvements. The 
leader of this new movement in the House of Delegates was 
Mr. A. H. H. Stuart, chosen to represent Augusta County in 1836 
on account of his “known devotion to the cause of internal im- 
provement.” His journey to Richmond to take his seat in the 
legislature must have further fired his zeal for the cause. His 
account of it brings closer to our imaginations the dire need of 
better means of travel and transportation: 


To give you some idea of traveling which existed in those days I will refer 
to my own experience in getting from Staunton to Richmond in December, 
1836. I left my home in Staunton in the stage, at two o’clock in the morning, 
and after a laborious day’s travel, walking up the mountains at Rockfish Gap, 
and, after we got into the red lands of Albemarle, occasionally assisting in 
prizing the coach out of the mud with fence rails, we arrived at Charlottes- 
ville at two o’clock in the morning, and after a laborious journey of fifteen 
hours, arrived at Wilmington in Fluvanna. The third day we left Wilmington 
at twelve o’clock at night, and arrived at Richmond an hour or two after dark. 
According to my best recollection, the stage fare was $11 or $12, and the cost 
of eight meals and two nights’ lodgings, at 50 cents each, was $5, making the 
aggregate cost of the trip $16 or $17.3 


* Timothy Flint, Geography, p. 94. 
2 Acts of Assembly, 1838, chap. 12, p. 24. 


3 The distance from Staunton to Rockfish Gap is 14 miles; from Rockfish gap 
to Charlottesville, 27 miles; from Charlottesville to Wilmington, 25 miles; and from 
Wilmington to Richmond, 50 miles. The journey can now be made by rail in 3} 
hours and at a cost of $3.45. 
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Accounts of other writers bear eloquent testimony to this state 
of travel." But the inconvenience of transporting farm products 
to market and of obtaining even the necessities of life in return was 
a far greater hardship than perilous traveling. Merchandise had 
to be carried many miles on pack-horses, and tobacco, the staple 
product, was rolled in hogsheads to the nearest river ports. The 
cost of getting farm products to market, according to Mr. Stuart, 
was from one-fifth to one-third of what they would bring in the 
market? The cost of goods bought in return was made corre- 
spondingly high. 

As there was no money in the treasury and as their constituents 
did not consider themselves in a position to be heavily taxed for 
carrying out large schemes for internal improvements, Mr. Stuart 
and his followers advocated the borrowing of large sums by the 
state for this purpose, confident that the increased value of lands 
and products caused thereby would more than relieve the burden 
on future generations. After an unsuccessful attempt to unite 
the Assembly in favor of their plans in the session of 1836-37, they 
succeeded early in the next session in having the subject of internal 
improvements referred to a committee. Mr. Stuart was made 
chairman of the committee, and the report drawn up by him in this 
capacity may be found in the documents of the House of that year. 
The recommendations contained therein for a great system of 
improvements were debated at length, and though the general 
scheme was defeated by a small majority, separate measures were 
enacted providing for works whose cost to the state was to amount 
to more than a million dollars. It was provided that this money 
be borrowed on state credit. 

The following is a general statement of the money that had 
been invested by the commonwealth in works of internal improve- 
ments, January 21, 1837: 

* For example, Schoepf, Travels in the Confederation (translated by A. J. Morrison), 


II, 46; Charles Augustus Murray, Travels in North America, I, 115. 

2A. H. H. Stuart, Address of . . . . Reviewing the State Debt of Virginia ... 
(Staunton, Va., 1877). Note also Staunton Spectator, June 19, 1877, for same. 

3 Address of A. H. H. Stuart . . . . Reviewing, etc. For excellent maps showing 
internal improvements completed, in process of completion, and projected in 1838, 
see map prepared by Crozet in Annual Report of the Board of Public Works (Va.), 
January 31, 1839. 
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During the panic of 1837 widespread disaster was prevented by 
the solidarity of the banks of the state and the timely assistance 
rendered them by the legislature, and also by the conservatism of 
the government in financial matters. Though the shock was 
keenly felt here as elsewhere, the policy to which the state was fast 
committing itself, that of borrowing to aid internal improvements, 
received no material check. Governor Campbell’s message of 
January 1, 1838" best describes its effect on the fiscal arrangements 
of the commonwealth. He said: 


The importance of providing adequate means for the payment of the 
interest on the state debt, demands your serious attention. The revenue of 
the fund for internal improvement, falls short of paying the interest already 
charged upon it, and when the full amount of the loans authorized to carry 
into effect existing engagements, shall have been obtained, the annual interest 
charged upon the fund will exceed its disposable revenue by nearly $200,000. 
To meet this deficiency, and to maintain unimpaired the credit and faith of 
the state, some legislative provision is indispensably necessary. 

For some years previous to the late derangement of the currency, loans were 
obtained without difficulty and on advantageous terms, at an interest of 5 per 
cent.2, But the loss which foreign holders of our stock have sustained in the 
remission of the last half year’s interest, in consequence of the high rate of 
exchange, and premium on gold and silver, will, in the absence of proper legal 
provision to meet the emergency, prevent the stock of this state from being 
as highly appreciated abroad as it otherwise would be. No loans have been 
obtained this year at a rate of interest less than 6 per cent 

There will be occasion to borrow in the course of the present year to meet 
existing engagements, about one million of dollars, and probably a much 


* Journal and Documents of House of Delegates, 1838. The time of the meeting 
of the legislature was shifted in 1837 to the first of January following, hence the 
change of the Acts of Assembly and other state documents. 


2 The interest on the debt of the commonwealth at the end of the fiscal year, 
1830 was at the following rates: 


James River Company’s certificates of loans: 
On $1,021,200 the interest was 6 per cent per annum 
On 200,000 the interest was 5 per cent per annum 
On 25,300 the interest was 54 per cent per annum 
Certificates of War of 1812 Debt: 
On $319,000 the interest was 7 per cent per annum 
Military Certificates of Revolutionary Debt: 
On $24,039.17 the interest was 6 per cent per annum 


During the period beginning October 1, 1830, and ending September 30, 1836, 
the state obtained its loans at 5 per cent. 
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larger amount hereafter. The value of the stock is fixed abroad and will 
depend greatly on the footing upon which it is placed in relation to the pay- 
ment of interest. The credit of the stock in Europe, although until very 
lately but a small amount of it was owned there, was held in high estimation. 
The amount now in England and France, is about $2,047,400." 


The Board of Public Works had intended in 1838 to send an 
agent to Europe to procure a loan there. But since the attorney- 
general held that the terms of the act authorizing the loans to be 
made rendered the payment of the money into the treasury of the 
commonwealth an indispensable prerequisite to the issuing of the 
stock, the board was compelled to resort to the accustomed mode 
of procuring the necessary funds. Advertisements were therefore 
put in the newspapers of Richmond, Baltimore, Philadelphia, and 
New York. Of its success in obtaining the loans, the board in its 
report of January 1, 1839? makes the following statement: 


Both loans were taken by a mercantile house in Richmond, the first at 
a premium of $2.81, and later at $ of 1 percent. These bids appeared to be 
predicated upon and regulated by the latest quotations of the value of the 
Virginia stocks in London. Loans to a considerable amount were also obtained 
through an advertisement in the Richmond papers that 6 per cent stock could 
be obtained of the board at 5 per cent premium. 

The facility with which so large an amount of stock has been disposed 
of at our own door, at prices equivalent, or nearly so, to the London quotations 
of stocks of similar character, during a period, too, when many millions of other 
American stocks are seeking a market, affords a certain and gratifying indi- 
cation of the high character which the state maintains for punctuality and 
good faith 

The amount of loans obtained by the board of public works during the 
past fiscal year, is shown by the second auditor’s report to be $1,301,800; be- 
tween the termination of the year and the first of the current month a further 
amount of $530,350 has been borrowed. To the above amounts may be 
added $73,500 obtained by the president and directors of the Northwestern 
turnpike road, making an aggregate of $1,905,650. 


*In 1823 the state certificates were held in most part by individuals and insti- 
tutions in the state (Report of Committee of Finance, in Journal and Documents of 
House of Delegates, 1823-24). In 1830 somewhat more than one-third of the certifi- 
cates of debt, $495,000, were held in England (Journal and Documents of House of 
Delegates, Doc. 35). 


2 Ibid., 1839. 
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The following is a statement showing the terms on which the several sums 
have been procured: 


At 5 per cent premium 
At 4 per cent premium 
At 3 per cent premium 
At $2.81 premium 
At $2.75 premium 
At $2.50 premium 
At $1.75 premium 
At $1.40 premium 
At $1.00 premium 


88888888e 


6 per cent stock $1,123,913. 
At par 6 per cent $199,736.41 
5 per cent 


wn 
© 


681,736. 


, $1,905,650. 
The total amount of premium... $ 26,594.68 


One of the most important facts to note about the history of 
the beginnings of the state debt is that a great part of the state 
bonds were owned by the government itself, through its insti- 
tutions. For example, of the certificates of debt amounting to 
$1,589,539.17 at the close of the fiscal year 1820, more than half 
was held as follows: 


By the literary fund $770,372.50 
By the fund for internal improvement 


$820,372.50? 


Six years later these two institutions owned state certificates 
amounting to $1,027,422.50 as against $1,617,916.67 owned by 
parties not connected with the state. A smaller amount, relatively, 
was held by the state institutions.? The following year (ending 
September 30, 1837) shows a still greater difference in this respect, 
the state through its institutions owning $1,068,822.50 of the 
debt, and others holding certificates amounting to $2,652,216.67. 


t Journal and Documents of House of Delegates, 183>~-31, Doc. 35. 
2 Ibid., 1826-27, Doc. 52. 





THE VIRGINIA STATE DEBT 373 


The subsequent history of the state debt to 1861 shows that the 
state followed the lines marked out in the years preceding 1839. 
The growing population with its increasing commercial interests 
made an increasing demand for extensive internal improvements. 
With their development the obligations of the state steadily and 
rapidly increased until they amounted on October 1, 1861, to 
$33,080,509.” 


RIcHARD L. MorTON 
UNIVERSITY OF VIRGINIA 


*The debt in 1845 was $7,384,795, and on January 1, 1852, $11,971,838. On 
October 1, 1815, the state debt was $24,123,139. 16. 





HOW TO AVOID GOVERNMENT OWNERSHIP OF 
THE RAILROADS 


To avoid government ownership and yet provide adequate 
railroad facilities for all the people at moderate cost is a problem 
in which everyone ought to be interested. 

Prior to the enactment of the Interstate Commerce act' in the 
year 1887, railroads in the United States were built and operated 
with but little public supervision. Gross public abuses had 
become so common that an antagonistic public regulation was 
inevitable; and the first step in that direction was the creation of 
the Interstate Commerce Commission with certain restraining 
powers over railroad operations and charges. The act contained 
no provision for helpful co-operation of the Commission with the 
railroads; the spirit of the times did not require it. The chief 
function of the Commission was, and still is, to prevent abuses; 
it was not empowered to improve conditions that were non-abusive. 
The railroads met this agency of corrective legislation with hostility 
and contempt, evading its regulatory efforts with the same short- 
sightedness that had fostered the very abuses which made such 
regulation imperative. The result was more and more of hostile 
regulatory legislation, state and national, until today it is uni- 
versally conceded that the railroads are overregulated. There is 
now a tendency among the railroads to meet the public more than 
half-way; but the public wrath has not subsided. Public senti- 
ment still demands punishment of the railroads, and exerts an 
influence upon the machinery of justice which makes it impossible 
for the railroads to obtain a “‘square deal.” Railroad investment 
is no longer attractive to private capital, and railroad development 
and expansion have almost come to a standstill. 

Undisputed evidence produced at the hearings before the 
Newlands investigating committee late in the year 1916 disclosed 
the fact that in the year last preceding there had been fewer miles 
of new railroad lines or extensions constructed in the United States 


t Act of February 4, 1887, ch. 104, 24 Stat. L. 370. 
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than in any year since the Civil War, with one exception. Inability 
to obtain capital was the cause assigned for such lack of progress, 
and experts testified that there was no hope of improvement in 
investment conditions and predicted government ownership as the 
logical result. Since the tendency of all modern rate regulation 
is to prohibit more than a fair interest return upon the value of the 
property used in the public service, there is no inducement to 
further investment of private capital in new lines or extensions. 
The once attractive speculative element is now removed entirely, 
but there is no corresponding elimination of risks and hazards. If 
the new venture is a failure, the investor loses his capital; if it is a 
success, he gets at most only a bare interest return, and the public 
takes the remaining fruits of the investment in reduced rates. 
Under such adverse conditions, private capital is being invested 
in nearly every other enterprise in preference to railroad extensions. 
This condition cannot permanently exist. Must there be com- 
plete government ownership, or may there be merely co-operative 
aid and assistance, financial as well as supervisory, but not ulti- 
mately proprietary ? 

The evils of complete government ownership are well known 
and need not be here discussed. It will suffice to say that the 
creation of vast political power and the deadening of individual 
initiative which would result from government ownership are quite 
enough to condemn it, unless it is shown to be the least of necessary 
evils which cannot be avoided. Canada has government railways 
and railroads privately owned, and has found the latter the more 
satisfactory. 

The continued operation of railroads now existing, with proper 
improvements, repairs, and replacements, can be accomplished by 
maintaining rates at a level high enough to provide the necessary 
revenues for all these needs; and the control of Congress and the 
Commission over the railroads is already broad enough to compel 
the application of such revenues to such purposes, after first 
paying a fair return upon the value of all privately owned railroad 
property. Rates at least sufficient for such purposes must be 
maintained, whether the railroads are privately owned or owned 
by the government. 
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But there is no method by which the construction of mew lines, 
extensions, or connections can be compelied. It is true that the 
Supreme Court of the United States has recognized the right of 
railroad commissions to compel connections where the public 
necessity was very great and the expense incurred was compara- 
tively small.‘ But the doctrine of such decisions has been very 
carefully restricted, and its application has been specifically denied 
in cases where the extensions involved were economically desirable.? 
It is safe to say that the Supreme Court of the United States will 
never sanction any attempt by Congress or the Commission to 
compel new investment of private capital in relatively substantial 
amounts. For such compulsion would be contrary to the funda- 
mental and constitutional right of the individual to invest his own 
money where he wills. Neither can Congress or the Commission 
make the net return upon existing railroad property sufficient, by 
high rates, to yield a surplus, and then compel the investment of 
that surplus in the construction of new lines or extensions. For 
such surplus would be the private property of the railroad stock- 
holders, and they could no more be forced to invest that money 
in a mew enterprise than to make like investment of any other part 
of their private capital. The power of the government to compel 
proper maintenance of existing railroads is based upon the voluntary 
undertaking of the railroad builders to perform such duties in 
return for the grant of special privileges (including the right of 
eminent domain) to their corporations; but their obligations are 
confined within the limits of such voluntary undertaking. As 
originally they could not have been forced to engage in such enter- 
prise, so now they cannot be compelled involuntarily to extend it. 
The problem, then, is to find a cure for the present stagnation in 
railroad expansion. 

The remedy lies in temporary government investment in 
extensions and improvements until such time as the natural 

* Wisconsin, Minnesota & Pacific Railroad Co. v. Jacobson, 179 U.S. 287; 45 L. 
Ed. 194. 

2 Missouri Pacific Railway Co. v. Nebraska, 164 U.S. 403; 41 L. Ed. 489; Missouri 
Pacific Railway Co. v. Farmers’ Elevator Co., 217 U.S. 196; 54 L. Ed. 727; Washington 


v. Fairchild, 224 U.S. 510; 56 L. Ed. 863; Great Northern Railway Co. v. Minnesota, 
238 U.S. 340. 
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development of the country produces business sufficient to yield a 
fair net return upon the value of the property used in such public 
service. This may be accomplished under direction of the Com- 
mission, properly constituted and endowed with enlarged powers 
—of which more will be said later. Whenever it appears that the 
public interests would be promoted by the extension of any inter- 
state railway system, or some part thereof, and it further appears 
that such extension necessitates an unprofitable initial expenditure, 
the government itself should invest in the enterprise such sum of 
money as may be necessary to render all private investment therein 
reasonably remunerative—a return upon the government capital 
being deferred until all private investors shall have been first 
adequately rewarded. The government should become the owner 
of capital stock of the railway company in which government 
capital is invested, in such proportion as the government invest- 
ment bears to the fair value of the whole property of the railway 
company;' and the government should from the beginning possess 
all the rights of private stockholders except that of profit-sharing. 
The private investor should be, in effect, a holder of preferred 
stock entitled to adequate dividends from the first profits of the 
enterprise; and the amount of such preferred stock issued should 
be limited to, and correspond with, the railway company’s ability 
to pay proper dividends thereon. Rates should be maintained at 
a level consistent with community development, but should not be 
lowered with the increase of business which would naturally follow 
such railway extension and improvement; and whenever the 
increased volume of business would produce revenue sufficient to 
pay a full return upon all the capital invested, government as 
well as private, the government stock should be sold to private 
investors who should then be entitled to all the rights of other 





* The fact that outstanding stock of railway companies does not always, or even 
usually, represent the true value of their property would not interfere with government 
investment as above suggested. If the true value of the railroad property were only 
one-half the face value of outstanding stock, then the government should receive two 
dollars in stock for each dollar it invested. And as the government has undertaken, 
by physical valuation and other means, to determine the true value of all railway 
property and will finally compel the railway companies to accept its findings, the 
issuance of the proper proportion of stock for government investments would be 
merely a matter of simple computation. 
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similar stockholders. The private stockholders at the time of sale 
should be given a first chance to purchase the government stock 
at par value, as that would enable them to bar out persons whom 
they deemed undesirable as stockholders. 

The provision for payment of a fair return upon private capital 
should not be in the nature of a guaranteed and fixed dividend, 
however, as that would destroy the incentive to efficiency quite as 
effectually as government ownership itself. On the contrary, the 
return to be paid upon private capital should be variable in amount 
and should correspond with the degree of efficiency and economy 
attained in the management and operation of the enterprise. It 
is possible to determine in many ways the extent of efficiency 
accomplished in the operation of any railroad system. The ratio 
of operating expense to gross income may be compared with that 
of other railways operating under substantially similar circum- 
stances and conditions, and a fairly accurate general standard of 
efficiency may be based upon such comparisons. Other statistical 
comparisons may be used as a further aid in determining a proper 
standard. The dividends for the private investor should be 
increased in proportion to the decrease in expenses of maintenance 
and operation which his railway company achieves; and possible 
maximum dividends should be sufficiently large to make skilful 
management and operation highly desirable. On the other hand, 
failure of his railway company to measure up to a reasonable 
standard of economy and efficiency in maintenance and operation 
should be penalized by correspondingly decreased dividends to 
the private investor. To illustrate: About 70 per cent of the gross 
income (under present rates) of some great railway systems is now 
being consumed in the payment of operating expenses. If this 
percentage should be found a fair standard for a particular railroad 
in which the government had become a stockholder under the plan 
here suggested, then for the attainment of that standard a dividend 
of 7 per cent per annum might be allowed to private stockholders, 
while a decrease in operating expenses to 70 per cent of gross 
income should be rewarded with a to per cent dividend; and an 
increase in operating expenses to 75 per cent of gross income should 
be penalized by a decrease in dividends to 5 per cent per annum. 
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The Commission could be depended upon to see that decreased 
operating expenses did not result in poor service to the public. It 
is well known that the percentage of gross income consumed in 
operating expenses on any railway system decreases as the volume 
of business or traffic increases. The railroads would, therefore, 
have a direct pecuniary interest in increasing business in order to 
get the increased dividends allowed for low operating expenses. 
The natural increase in the volume of business which would result 
from community development where extensions had been con- 
structed by the aid of government money would eventually create 
a surplus, after payment of dividends upon all private capital 
invested; and whenever the constant production of such surplus 
should become sufficient to pay dividends upon the government 
stock, then such stock ought to be sold to private persons, and the 
proceeds reinvested in other extensions elsewhere. A sort of 
revolving fund would thus be created, which in course of time 
would become large enough to meet all requirements of the govern- 
ment in railroad extension work without further appropriations by 
Congress. To keep faith with the purchasers of government stock, 
the Commission should not thereafter reduce the rates until the 
net return had become more than sufficient to pay the maximum 
dividends allowed to private stockholders before the sale of govern- 
ment stock. The variable dividends suggested as a reward for 
efficiency ought to be allowed by the Commission on all railway 
systems, whether government capital be invested therein or not; 
for where is the incentive to efficiency under the present practice 
of reducing the rates whenever the profits become more than 
sufficient to pay a barely non-confiscatory return? At present, 
efficiency is penalized, not rewarded. 

It is not thought that the plan here presented, if adopted, would 
be entirely free from difficulties. On the contrary, it would require 
time and experience to perfect and adjust a workable system for 
such government aid. But the difficulties would not be insur- 
mountable, nor even comparable with the perplexing problems 
that would arise under complete government ownership. 

Under the scheme herein outlined, the amount of government 
aid extended in a particular case would be neither too much nor 
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too little, but exactly the amount necessary. The original govern- 
ment capital so invested would be the proceeds of indirect taxation 
equally distributed over all the people, and would surely be as 
beneficially expended as when collected from the public by the 
railroads through increased rates. The capital required for future 
railroad extension must come from one or the other of these sources. 
The amount of government capital required for such purposes 
would be relatively small—especially when compared to the amount 
necessary for complete government ownership. The control of 
such capital would be direct and effective, while, as already shown, 
the control of surplus capital collected by the railroads themselves 
through increased rates would be wholly lacking or very incomplete. 
The government as a stockholder in the railway companies would 
have a proprietary as well as a sovereign or governmental interest 
in the affairs of the railroads, and it could keep in closer touch 
with the business of the railroads than under present conditions. 
With the government itself financially interested, railroad rate 
regulation would be more sane and less hostile. All the evils of 
complete government ownership would be avoided, and all the 
advantages of private management and individual enterprise 
would be retained. If an occasional investment of government 
capital should be made and totally lost, that would be less harmful 
than if the same ill-starred enterprise had been privately financed, 
since the tendency of the times is to allow private railroad investors 
a barely adequate return upon successful ventures only, without 
any allowance for losses elsewhere. Appropriations by Congress 
for such government investment should never be made unless 
requested by the Commission; and as the Commission would not 
be amenable to local influences, the “pork barrel” evil would be 
eliminated. 

This plan for temporary government aid is neither radical nor 
very novel. The United States has been in the business of finan- 
cially aiding railroad-builders for nearly a century, but the methods 
of extending such aid have been wasteful and ill advised. Usually 
it has been in the form of land donations unconditionally granted. 
The Union Pacific, the Northern Pacific, and the Southern Pacific 
systems are conspicuous examples of wastefully aided railroads. 
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The courts are even now burdened with litigation wherein the 
United States seeks to recover oil and mineral lands found to be 
more valuable than was supposed at the time such lands were 
donated. The Northern Pacific Railroad Company received from 
the United States every alternate section of public land, not 
mineral, to the amount of twenty alternate sections per mile on 
each side of its railroad from Lake Superior to Puget Sound, a 
distance of nineteen hundred miles.‘ This donation included 
millions of acres of the finest agricultural land in the world. Yet 
at the time of construction of that railroad—less than fifty years 
ago—the Northern Pacific Railroad Company probably would 
have preferred a cash investment of one hundred and fifty million 
dollars in non-dividend-paying stock of the company. Such 
stock since would have become remunerative and could have been 
sold by the government at par, while the lands donated undoubtedly 
could have been sold for more than the full amount of accrued 
interest on such government investment. Thus to extend aid 
from the government by donation of land or property of specula- 
tive and uncertain value was not businesslike, since it must eventu- 
ally prove to be either wasteful or insufficient. In the United 
States Senate in 1858 Senator Greene of Missouri said: “I 
believe the Pacific Railroad will increase the productive power 
and wealth of the country millions and tens of millions, although 
I believe every dollar invested in making such a road will be lost 
to the stockholders, whether built by the Federal Government or 
by private enterprise.” His views were probably shared by most 
of his colleagues. But less than thirty years later Congress felt 
impelled to pass the Interstate Commerce act to prevent that 
same railroad company (with others) from becoming unduly 
enriched through the large volume of public business it was 
transacting. 

The Canadian government, prior to the construction of the 
Canadian Pacific Railway, offered to aid the prospective builders 
of that line by donating twenty thousand acres of land and ten 
thousand dollars cash per mile, and guaranteeing dividends of 4 
per cent per annum for twenty-five years upon such amount of 


t Act of July 2, 1864, 13 Stat. L. 365. 
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private capital as might be necessary to procure the construction 
of the road. The offer was not accepted. The Canadian govern- 
ment then itself constructed more than six hundred miles of rail- 
road through the mountains at a cost of thirty-one million dollars, 
which road was donated to the Canadian Pacific Railway Company 
together with twenty-five million dollars in cash and twenty-five 
million acres of land; and thereafter in 1884, the Canadian govern- 
ment made a temporary loan of thirty million dollars to the rail- 
way company—which was repaid with interest before maturity. 
If the Canadian government had taken stock in the railway 
company for the donations then made, it would long since have 
been able to commence the collection of dividends upon such 
stock, after first allowing the railway company to pay all private 
investors ample dividends upon their capital. Further illustra- 
tions of misdirected government aid would be superfluous. 

To insure the success of government investment in aid of rail- 
road expansion, several changes in the existing order of things are 
desirable. 

If the railway companies should object to the issuance of stock 
to the government in proportion to the capital it invested, federal 
incorporation of interstate railway companies might become a 
preliminary necessity. The law providing for such incorporation 
should also provide for coinvestment by the government. It is 
believed, however, that no objection to government investment 
would be made by the railway companies, although the status of 
the government as a minority stockholder would increase its 
control over such railways materially. 

The personnel of the Commission should be changed by the 
addition of railroad representation thereon and temporary labor 
representation in the settlement of labor disputes. It is a popular 
fallacy to assume that the Commission, as now constituted, is a 
judicial body. True, the Interstate Commerce act provides that 
the Commission may hear and determine certain controversies in 

* Facts are stated in Canadian Pacific Railway Co. v. The James Bay Railway Co., 
36 Canada Supreme Court Reports 42, at p. 73. 


2“*The commission has no judicial power and is not a court.”’ Interstate Com- 
merce Commission v. Louisville, etc., R. Co., 73 Fed. 409; Interstate Commerce Commis- 
sion v. Cincinnati, etc., R. Co., 64 Fed. 981; Kentucky Bridge Co. v. Louisville, etc., R. 
Co., 37 Fed. 567. 





GOVERNMENT OWNERSHIP OF RAILROADS 383 


its administrative capacity, but always subject to review by the 
courts. The primary purpose for which the Commission was 
originally created, however, is shown by the following provisions 
of the act" 

That the Commission hereby created shall have authority to inquire into 
the management of the business of all common carriers subject to the provisions 
of this act, and shall keep itself informed as to the manner and method in 
which the same is conducted, and shall have the right to obtain from such 
common carriers full and complete information necessary to enable the Com- 
mission to perform the duties and carry out the objects for which it was created; 
and the Commission is hereby authorized and required to execute and enforce 
the provisions of this Act. 

An organization charged with such duties cannot be truly 
judicial. The Commission cannot act as public prosecutor and 
judge at one and the same time. The duties are inconsistent, and 
proper performance of both is impossible. No man can serve two 
masters. Justice McReynolds, following an age-old custom, has 
declined to sit with the Supreme Court of the United States in the 
decision of cases in which he had been public prosecutor as Attorney- 
General in the courts below.2, The Commission has performed 
quasi-judicial functions as incidental to its administrative duties 
only. But as a public prosecutor of wonderful efficiency, the 
Commission has ears singularly sensitive to the complaints of 
the general public, but no eyes to see from the standpoint of the 
investor. In the beginning such attitude was proper, but the time 
is now ripe for a change. The railroads have been prosecuted and 
regulated to the verge of ruin; helpful co-operation is now the 
first necessity. A commission of nine men, four appointed by the 
government and four appointed by the railroads with a disinterested 
chairman chosen by Congress, would make a good general board 
of directors to whom might safely be intrusted the whole public 
interests, including the welfare of private investors. The powers 
and duties of the Commission, so constituted, should correspond 
in a broad, general way with the powers and duties of the board of 
directors of a great corporation; and appeal to the courts by 
parties in interest dissatisfied with the acts of such Commission 
should be allowed only in cases analogous to those where there is 

* Section 12 of the Act to Regulate Commerce, 3 Fed. St. Ann. 838. 

2 O'Keefe v. United States, 240 U.S. 294; 60 L. Ed. 652. 
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a right of access to the courts for relief from the acts of a board of 
directors of a private corporation. 

The Commission should be expressly authorized by Congress 
to prescribe minimum as well as maximum rates, and to prevent 
and remove all discriminations and inconsistencies resulting from 
intrastate rates, so that the doctrine of the Shreveport case™ would 
no longer be a matter of doubt. Only by the exercise of such 
powers can the revenues of interstate railroads, under any pre- 
scribed system of rates, be made constant and certain. 

Following the Pennsylvania Utilities act,? the Commission 
should be authorized to restrain and prevent the construction of 
any new railroad or branch line in competition with any 
government-aided existing road, unless in the opinion of the 
Commission the public interests required both roads. Competition 
with the United States Post-Office has long been a crime,’ and the 
same principle should be applied in the case of government-aided 
railroads. 

Compulsory arbitration of labor disputes should be provided 
for the same reason that competition is prohibited. Opposition to 
such law by organized labor would probably be withdrawn if it 
was provided that labor disputes must be submitted to the Com- 
mission temporarily augmented by four labor representatives for 
the occasion, and, with this enlargement, empowered to render a 
decision binding upon all parties in interest. 

Other details would doubtless require legislative attention in 
course of time, but it is believed that no serious obstacles to govern- 
ment investment in aid of railroad expansion would be encountered 
if the present system of aimless and hostile regulation were discon- 
tinued, and a policy of businesslike co-operation and sane super- 
vision were substituted. Some method of providing capital for 
future development of the railroads must be devised, and it is 
thought that the scheme here outlined is preferable to government 
ownership on the one hand or continued stagnation on the other. 

ERNEST C. CARMAN 

MINNEAPOLIS, MINN. 

t Houston, etc., Ry. Co. v. United States, 234 U.S. 342; 58 L. Ed. 1341. 

2 Act of July 26, 1913, Session Laws of Pennsylvania, 1913, p. 1374. 

3 Act of June 8, 1872, ch. 335, 17 Stat. L. 311; 5 Fed. St. Ann. go4. 





NOTES 


WASHINGTON NOTES 
THE NEW REVENUE ACT 

The action of Congress in adopting just at the close of the session 
(passed by the House February 1, and by the Senate February 28 
[H.R. 20573]) the so-called “Revenue”’ bill, marks another definite 
stage in the development of the new system of taxation necessitated by 
the actual and prospective outlay for national defense. The Revenue 
act provides, first, for a “special preparedness fund” consisting of the 
excess-profits tax and one-third of the inheritance tax now authorized, 
and in addition $175,000,000 annually, this latter sum to be drawn from 
the proceeds of the taxes provided for in the act of September 8, 1916. 
As means of obtaining these new resources, provision is made, first, for 
an “‘excess-profit tax,’’ which amounts to 8 per cent upon the net incomes 
of all corporations over and above $5,000 plus 8 per cent of the capital 
invested. This is equivalent to a special increase in the income tax 
applicable to corporations, and carries farther the principle underlying 
the doubled rate on individual incomes imposed during the past summer. 
Next, provision is made for an inheritance tax, progressive in character, 
and rising from 13 per cent of estates not in excess of $50,000, to 15 per 
cent of the amounts of estates in excess in any one case of $5,000,000, 
the rate being elaborately graded between these limits. The senate 
form of the measure made provision for a special tax on oleomargarine 
in lieu of the existing taxes. The present tax being one-fourth of 1 per 
cent per pound on uncolored, and ten cents per pound on colored oleo- 
margarine, the new tax was fixed at a flat rate of two cents per pound. 
This provision, however, at the last moment was dropped by adverse 
vote on the floor. In addition to the provisions for new taxation the 
new act authorizes the Secretary of the Treasury to borrow $300,000,000 
on one-year certificates of indebtedness; and further authorizes bonds 
to the sum of $100,000,000 to be applied to certain special purposes— 
the maintenance of order on the Mexican frontier, the construction of 
an armor-plate plant, the purchase of the Danish West Indies, and 
others. The Senate draft likewise authorized about $64,000,000 of 
bonds to be used in redeeming and refunding certain outstanding secur- 
ities shortly to mature—a provision discarded together with the oleo- 
margarine tax. It is believed by some that the total yield of the new 
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revenue provisions will largely cover the estimated deficit of some 
$300,000,000 for the next fiscal year. This of course is an estimate 
only, and, while a certain degree of accuracy is possible in so far as that 
estimate relates to the incomes of corporations, owing to the fact that 
complete income returns are now at hand, it is difficult to forecast with 
any degree of exactness the yield from the other classes of taxation 
provided for. 

The striking aspect of the new tax measure is found in the circum- 
stance that it apparently represents a definite adherence on the part of 
the federal government to direct taxation along lines that are already 
being followed by the states as the main avenue through which their 
current means of support are to be obtained. It is true that the income 
tax, both corporate and individual, has now been on the statute books for 
some three years, and that in other particulars direct taxation has been 
employed since the present national crisis developed and upon former 
occasions of emergency or trouble. Nevertheless, there has always been 
the belief in most quarters that these taxes would not constitute a per- 
manent feature of federal finance, perhaps with the exception of the 
income tax, but that eventually there would be a recurrence to indirect 
taxation. While it is of course true that a change of administration at 
some time in the future may result in such an alteration of policy as 
is thus contemplated, it is also true that no such change will occur for 
four years to come, and that—more important than this—the country 
is apparently placing itself upon a new and very much higher level of 
expenditure. Unless general world-disarmament should come at the 
close of the European war, there seems little reason to expect a very 
great lessening of federal expenditure for military and naval purposes. 

If it be supposed, therefore, that the federal government has definitely 
committed itself to a fairly large program of direct taxation, in most of 
the states will necessarily recur the question how to readjust their own 
taxes accordingly. The present program seems to suggest considerable 
danger of duplication and danger of injustice, conditions which in all 
such cases inevitably injure the tax-producing power of the community, 
beside leading to a growth of dissatisfaction among contributors. More- 
over, the question is certain to become acute whether all grades of govern- 
ment can be considered warranted in the attempt to obtain the bulk of 
their incomes through direct taxation, particularly when so large an 
extension is made in income taxation as to allow many persons of sub- 
stantial incomes to escape entirely, or almost entirely. There thus seems 
to be reason for expecting even a worse confusion of tax legislation in the 
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United States than has heretofore exhibited itself, and this probably 
without any intent on the part of legislators to bring about such a con- 
dition. As is well known, there has never been in federal finance any 
well-organized or farsighted program of fiscal management, although 
for years past the need of such a program has been frequently urged. 
Committees of Congress have acted in emergencies upon the basis of 
expediency, arranging to get what they could by the least troublesome 
method. The states meanwhile, as is well known, are largely cut off 
from indirect sources of taxation, owing to constitutional limitations 
upon their power, and this represents a situation which can be corrected 
only through the employment by the federal government of indirect 
taxation as a make-weight or offset, its direct taxes being adjusted to 
those of the states in such a way as to leave the field as nearly free as 
possible for the latter. 

Conditions of this kind are not easy to bring to public attention in a 
prompt and effective way, while the lack of harmony and uniformity 
on the part of state legislatures is too well known to require more than 
passing notice. In the absence of some new method of bringing about 
the adoption of a general program for the readjustment of taxation and 
its division on equitable lines between national, state, county, and 
municipal governments, there is but too much reason to fear the develop- 
ment of even more conflicting and unsatisfactory conditions in this 
regard than have been characteristic heretofore. 


‘ ’ 


THE ‘ADAMSON LAW” DECISION 


On March 19 the Federal Supreme Court handed down a decision 
with reference to the constitutionality of the so-called ‘“ Adamson law” 
which in some aspects may be regarded as probably the most far-reaching 
of recent decisions with reference to the power of Congress to intervene 
between capital and labor, and to fix wages and conditions of employ- 
ment. So recent is the controversy between the railroad managers 
and the labor unions, out of which grew the Adamson law in the summer 
of 1916, that only a brief résumé of the facts is necessary. 

Two systems were in force, in March, 1916, concerning wages of 
railroad employees: one, an eight-hour standard of work and wages 
with additional pay for overtime, controlling about 15 per cent of the 
railroads; the other, a stated mileage task of 100 miles to be performed 
during ten hours with extra pay for any excess, in effect on about 85 per 
cent of the roads. The organization representing the employees of the 
railroads in that month made a formal demand on the employers that 
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as to all engaged in the movement of trains except passenger trains the 
100-mile task be fixed for eight hours, provided that it was not so done 
as to lower wages and provided that an extra allowance for overtime 
calculated by the minute at one and one-half times the rate of the 
regular hours service be established. The demand made this standard 
obligatory on the railroads but optional on the employees, as it left 
the right to the employees to retain their existing system on any particular 
road if they elected to do so. 

The employers refused the demand and the employees through 
their organizations by concert of action took the steps to call a general 
strike of all railroad employees throughout the whole country. 

The President of the United States invited a conference between the 
parties. He proposed arbitration. The employers agreed to it and 
the employees rejected it. The President then suggested the eight-hour 
standard of work and wages. The employers rejected this and the 
employees accepted it. Before the disagreement was resolved the 
representatives of the employees abruptly called a general strike through- 
out the whole country fixed for an early day. The President, stating 
his efforts to relieve the situation and pointing out that no resources 
at law were at his disposal for compulsory arbitration, to save the 
commercial disaster, the property injury, and the personal suffering of 
all, not to say starvation, which would be brought to many among a 
vast body of the people if the strike was not prevented, asked Congress, 
first, that the eight-hour standard of work and wages be fixed by law, 
and, secondly, that an official body be created to observe during a 
reasonable time the operation of the legislation and that an explicit 
assurance be given that if the result of such observation established such 
an increased cost to the employers as justified an increased rate, the 
power be given to the Interstate Commerce Commission to authorize it. 
The adoption of the Adamson law was, as is well known, the result of the 
demands of labor, but employers, unready to adopt the law as it stood, 
brought suit against it with a view to a test in the Supreme Court before 
the date on which it should become effective. To expedite the final 
decision before that date (January, 1917), the representatives of the labor 
unions were dropped out, agreements essential for hastening matters were 
made, and it was stipulated that pending the final disposition of the 
cause the carriers would keep accounts of the wages which would have 
been earned if the statute were enforced, so as to enable their payment 
if the law were finally upheld. Stating its desire to co-operate with the 
parties in their purpose to expedite the cause, the court below briefly 
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announced that it was of the opinion that congress had no constitu- 
tional power to enact the statute and enjoined its enforcement. 

The general opinion of the court, eliminating all of the purely legal 
and technical contentions raised by those who attacked the legislation 
on the ground of unconstitutionality, is to the effect that Congress has 
power in interstate trade to establish conditions and hours of labor 
subject only to very broad restrictions of the fundamental law. The 
court deals summarily with the contention that the power assumed by 
Congress was extra-legal, and that the statute was unworkable. It 
evidently regards the statute as an undesirable and unwise exercise of 
authority, but one as to whose constitutionality there can be little real 
ground for dispute. This position comes to a head in the following 
sentences which give the real gist of the opinion under consideration: 

When it is considered that no contention is made that in any view the 
enforcement of the act would result in confiscation, the misconception upon 
which all the propositions proceed becomes apparent. Indeed in seeking 
to test the arguments by which the propositions are sought to be supported 
we are of opinion that it is evident that in substance they assert not that no 
legislative judgment was exercised, but that in enacting the statute there was 
an unwise exertion of legislative power begotten either from some misconception 
or some mistaken economic view or partiality for the rights of one disputant 
over the other or some unstated motive which should not have been permitted 
toinfluence action. But to state such considerations is to state also the entire 
want of judicial power to consider them—a view which therefore has excluded 
them absolutely from our mind and which impels us as a duty to say that we 
have not in the slightest degree passed upon them. While it is a truism to say 
that the duty to enforce the Constitution is paramount and abiding, it is 
also true that the very highest of judicial duties is to give effect to the legislative 
will and in doing so to scrupulously abstain from permitting subjects which 
are exclusively within the field of legislative discretion to influence our opinion 
or to control judgment. 


The assertion that the act was unworkable is stigmatized as without 
merit, since there is no reason to doubt that if a candid effort should 
be made to apply it, the result would without difficulty be accomplished. 
“It is true,” says the court, “that it might follow that in some cases 
because of particular terms of employment or exceptional surroundings 
some change might be necessary, but these exceptions afford no ground 
for holding the act void because its provisions are not susceptible in 
practice of being carried out.” 

This decision is rendered by a five-to-four verdict—a kind of victory 
for the trades unions which leaves the whole question really open to 
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adjudication at some future time, although settling it for the time being. 
Some of the most interesting and informative discussion of the law in 
controversy is found in the dissenting opinions which have been filed 
by the minority justices. It is worth noting that perhaps the most 
influential considerations in the minds of these dissenters are the apparent 
possibilities that are suggested by the doctrines laid down in the majority 
opinion. Among those which have thus evidently been discussed by 
the members of the court without reaching any community of thought 
are the questions whether Congress may theoretically fix maximum and 
minimum wages, pass compulsory arbitration laws, or place railroad 
employees on a basis equivalent to that of military service on the ground 
that they are engaged in a business vested with a public quality. 


A SHIPPING SUBSIDY DISCARDED 


An opinion throwing further light upon the interpretation of the 
so-called ‘‘most-favored-nation clause”? in commercial treaties, which 
has figured so largely within recent years in the development of the 
foreign trade policy of the United States, is that just handed down by 
the Federal Supreme Court in the case of The United States, Petitioner, 
v. various mercantile concerns (Nos. 149-62, October Term, 1916). 
The history of the litigation has been a long one, lasting ever since a 


period shortly after the enactment of the Underwood tariff law in 1913. 
In that law it was provided “that a discount of 5 per centum on all 
duties imposed by this Act shall be allowed on such goods, wares, and 
merchandise as shall be imported in vessels admitted to registration 
under the laws of the United States: Provided, That nothing in this 
subsection shall be so construed as to abrogate or in any manner impair 
or affect the provisions of any treaty concluded between the United 
States and any foreign nation.” The object of this provision was 
confessedly that of encouraging the development of an American mer- 
chant marine, the opinion being that the reduction of 5 per centum in the 
tariff on goods imported in American bottoms would enable such bottoms 
to exact a somewhat higher freight rate than would otherwise have 
been possible. At the time of the enactment of the law, there were 
hardly any American vessels engaged in trans-oceanic trade, so that the 
provision would in any event have been almost a dead letter for some 
time to come, if interpreted in the sense in which its framers intended. 
It was, however, almost immediately urged by attorneys representing 
importers that under our reciprocity treaties embodying the so-called 
“most-favored-nation clause”’ it would be necessary to give to the vessels 
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of other nations enjoying the benefits of that clause the same advantages 
that were accorded to vessels of the United States. This would have 
amounted to allowing the discount of 5 per centum upon all goods 
imported in the vessels of any country enjoying a most-favored-nation 
relationship with the United States. Among such countries were 
Belgium, Holland, Great Britain, Austria, Germany, Italy, Spain, and 
Japan. The case eventually went to the Court of Customs Appeals, 
and that court held that the provision of the law already quoted applied, 
not only to merchandise imported in American ships, but to that which 
was imported in the ships of the other nations referred to. Such a 
decision would have necessitated refunds amounting to many millions 
of dollars, from which the consumer would have received no benefit 
whatever, the goods affected having been long ago sold to him and used 
up, so that the refund would have been practically nothing more than 
a subsidy to a very small class of importers. Hence the decision to 
carry the case beyond the Court of Customs Appeals to the Federal 
Supreme Court. That court now holds that the decision of the Court 
of Customs Appeals was in error. In announcing this conclusion the 
court says: 

We have a clear opinion as to what the subsection ineans if the words are 
taken in their natural, straightforward, and literal sense. It grants a discount 
only to goods imported in vessels registered under the laws of the United 
States, and conditions even that grant upon its not affecting treaties. There 
is a strong presumption that the literal meaning is the true one, especially as 
against a construction that is not interpretation but perversion; that takes 
from the proviso its ostensible purpose to impose a condition precedent, in 
order to universalize a grant that purports to be made to a single class, and 
to do so notwithstanding the express requirement of the statute that specified 
rates should be paid. Nobody would express such an intent in such words 
unless in a contest of opposing interests where the two sides both hoped to 
profit by an ambiguous phrase. But the section is not ambiguous on its face, 
and there is no sufficient ground for creating an ambiguity from without, 
when it is considered that the purpose to favor American shipping was the 
manifest inducement for putting the subsection in. 


An interesting obiter dictum in the decision is found in the statement 
that “without going into nice calculations the benefit to American 
shipping of such a general discount would be at least problematical.” 
The opinion of many persons has been that, even with the interpretation 
given to the clause by the Supreme Court, the benefits to American 
shipping will still be very small. Meanwhile, however, the European 
war and the immense change in conditions incident to the struggle have 
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entirely altered the aspect of affairs, so that today the growth of our 
registered tonnage is far in excess of anything that could have been 
expected as the result of a concealed subsidy of this kind. If relation- 
ships with foreign countries were normal, we might expect to be obliged 
to readjust our reciprocity relations with the countries enjoying the 
most-favored-nation treatment in consequence of this decision, as they 
would almost certainly insist upon a different view of the case from that 
which is now presented as authoritative. In this case, as in that of 
the LaFollette seaman’s act, world-wide changes have come in to mask 
the international aspect of legislation which would otherwise almost 
certainly have caused serious diplomatic interchanges. When com- 
mercial relationships are readjusted after the close of the European war, 
this decision of the Supreme Court will undoubtedly have a significant 
bearing upon the interpretation given to, and consequently necessary 
modification of, the most-favored-nation clause. American ideas with 
reference to that clause have always, as is well known, differed widely 
from those of European statesmen, and the present decision will tend 
to broaden such differences of view. 


POLICY AS TO FOREIGN LOANS 


The Federal Reserve Board has issued (statement of March 8, 1917) 
what is probably the most positive definition of the attitude of the 
United States governmental authorities toward foreign loans that has 
yet been given to the public. This question has passed through several 
varying stages since the beginning of the European war. Shortly after 
President Wilson’s original proclamation of neutrality, effort was made 
in various public quarters to discourage the floating of foreign loans 
in the United States. Subsequently this attitude was changed, and the 
loans were allowed to be offered practically with neither interference 
nor encouragement on the part of the government. Late in 1916 
it appeared that considerable quantities of short-term bills were about 
to be offered on the market and that as a result the holdings of the banks, 
already large, might be considerably added to, under the impression 
that these bills were really paper maturing at an early date. It was 
with a view of cautioning the banks against investments undertaken 
on such a basis that the Board on November 28 issued the so-called 
“warning” which has been a staple of discussion in financial circles 
since that time. In this warning the view was taken that banks should 
not invest their funds in paper technically short term, which was really 
to be paid only on the basis of steady and constant renewals. The 
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statement f urther contained an obiter dictum to the effect that even th 
investor ought not to purchase foreign securities without informing 
himself carefully on the conditions of their issue. There has been a 
considerable degree of misunderstanding concerning the meaning of 
this statement ever since its issue, and hence the attempt at the present 
time to bring about a more correct comprehension of the Board’s point 
of view in the matter. 
In the statement of March 8 the Board now says: 


The Board has already stated that its announcement of November 28, 
1916, did not deal with the finances or the credit of any particular country, 
but only with the banking principle which it seemed desirable to emphasize 
under the conditions existing at that time. The objection then made by the 
Board was to the undue employment by our banks of their funds in the purchase 
of foreign loans and not to the merits of foreign loans as investments. The 
Board was then, and is now, of the opinion that the liquid condition of our 
banks should not be impaired through undue or unwise use of their resources 
for investment operations. The position of the Board with respect to this 
principle has not changed. It still takes the view that foreign borrowings 
should appeal primarily to the investor and not involve the use of banking 
resources beyond the limits of sound practice. In view, however, of existing 
conditions, especially as they affect our foreign trade, the Board deems it 
desirable and in the public interest to remove any misconception that may be 
left in the minds of those who read the statement issued on the 28th of Novem- 
ber, 1916. Since that date the country’s gold reserve has been further materi- 
ally strengthened and supplies a broad basis for additional credit. The Board 
considers that banks may perform a useful service in facilitating the distribution 
of investments, and in carrying out this process they may, with advantage, 
invest a reasonable amount of their resources in foreign securities. So long as 
this does not lead to an excessive tying up of funds and does not interfere with 
the liquid condition of the banks, there cannot be any objection to this course. 


The position thus assumed is evidently being accepted as the defini- 
tive attitude of the public authorities charged with the regulation of 
banking, and may apparently be taken as terminating the process by 
which our attitude as to foreign financing in American markets has been 
gradually developed. 


THE SOUTH AFRICAN STEAMSHIP CASE 


The Federal Supreme Court handed down on March 16, 1917, an 
important opinion in the case of Thomsen and others v. Cayser and others, 
relating to the so-called South African Steamship Conference, which 
carries still further the doctrine already laid down in former decisions 
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with reference to combinations between freight-carrying lines in foreign 
trade. The case in question relates to the methods employed by the 
South African steamship lines plying between New York and South 
African ports whereby certain discriminations in freight were made for 
the purpose of controlling trade. The lines involved promised to pay 
shippers of goods 1o per cent upon the net amount of freight at tariff 
rates received on shipments from the United States to Africa, the com- 
mission to be computed every six months up to January 31 and July 31 
in each year and to be payable nine months after such respective dates, 
but only to shippers who shipped exclusively by their lines to certain 
African ports, and provided that the shippers directly or indirectly had 
not made or had not been interested in any shipments by other vessels. 
This commission was not payable on the goods of any consignee who 
directly or indirectly imported goods by vessels other than those dis- 
patched by the combining lines. By reason of the arrangements thus 
established, shippers were compelled to submit to hardship and incon- 
venience and to pay higher rates to such an extent as to leave in the 
possession of the steamship conference at the time this suit was brought 
about $1,500,000. 

The case had been extensively argued in the lower courts, and at 
the first trial it was held that the testimony did not establish that the 
combination was an unreasonable restraint of trade. Subsequently 
the case went to the Circuit Court of Appeals, and it was there held 
that whether the restraint was reasonable or unreasonable was immaterial 
under the decisions of Federal courts. It was likewise immaterial 
whether the combination was entered into before or after plaintiffs com- 
menced business, the anti-trust statute applying to continuing com- 
binations; or whether the combination was formed in a foreign country, 
as it affected the foreign commerce of this country and was put into 
operation here. And as the plaintiffs had alleged damage, the court 
decided that they were entitled to an opportunity to prove it, and so 
remanded the case to the Circuit Court. 

Upon the second appeal the court declared a change of view, saying: 
“When this case was in this court before we said, upon the authority of 
the decisions of the Supreme Court as we then interpreted them, that 
whether the restraint of trade imposed by the combination in question 
was reasonable or unreasonable was immaterial,” and that it was “also 
apparent from the record that the Circuit Court upon the second trial, 
in holding as a matter of law that the combination shown was in violation 
of the statute, acted upon the same view of the law.” Finally, it was 
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held that in the light of the recent decisions of the Supreme Court in the 
Standard Oil and Tobacco cases, the construction placed upon the 
statute by the District Court and the Circuit Court must be regarded 
as erroneous and a new trial must be granted unless the contentions of 
the parties are correct that, upon the facts shown, the lower court can 
now determine the legality of the combination. 

The court then said that it was impossible to hold that the record 
disclosed a combination in unreasonable restraint of trade, but that it 
would be unduly prejudicial to plaintiffs to reverse the judgment with 
instructions to dismiss; that as the plaintiffs had presented their case 
in view of the decision of the court that the reasonableness of the restraint 
was immaterial, it would be unjust to them to dismiss the complaint 
because their proof did not conform to another standard, and that upon 
another trial the plaintiffs might be able to “produce additional testi- 
mony tending to make out a case within the Supreme Court decisions 
referred to.” Accordingly the court remanded the case for a new trial. 

In the present finding the Supreme Court strongly upholds the view 
that the steamship combination is illegal, pointing out that a combi- 
nation is not excused because it was induced by good motives or produced 
good results, while it shows that the combination was unquestionably 
intended to prevent competition. There was nothing in the trade which 


required a restraint upon shippers, or the adoption of extreme methods 
to shut out competing vessels. A definite monopoly was established, 
the shippers being constrained by their own necessities to use the com- 
bined lines and compe‘ ‘ors being kept off by the maintenance of so-called 


” 


“fighting ships,’’ which would cut rates to a point where no competitor 
could survive. On these grounds and others it is therefore held that the 
steamship conference in question was a monopoly in view of the Sherman 
Anti-Trust act, and the decision of the Circuit Court of Appeals dis- 
missing the case is, therefore, reversed. The decision arrived at is likely 
to be of substantial significance as applying doctrines laid down some 
years ago in the Standard Oil and Tobacco cases. While all foreign 
shipping is, at present, subject to unprecedented disturbance and being 
operated under conditions which permit unusual profits as the result 
of the European war, these ship decisions of the Supreme Court do not 
have the immediate bearing and vitality that they would otherwise 
possess in influencing the direction of our ocean trade. They are, 
however, inevitably laying the foundation of a body of precedents that 
will be of very broad significance when the shipping business is reor- 
ganized, as it will necessarily be after the conclusion of the war. 
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The Problem of the Commonwealth. By LIONEL CurTIS. Toronto: 
Macmillan Co. of Canada, Ltd., 1916. 8vo, pp. xii+248. 
$1. 50 net. 

The problem of closer organization of the British Empire is probably 
the most interesting and certainly one of the most important of all the 
matters now pressing for settlement. The war has emphasized the 
anomalous position of the self-governing Dominions as partners with 
the mother-country in the consequences of the imperial government’s 
foreign policy and yet without a voice in determining that policy. Sir 
Robert Borden, prime minister of Canada, has stated that “the great 
policies and questions which concern and govern the issues of peace and 
war cannot in future be assumed by the people of the British Islands 
alone,” and all thoughtful men and women recognize that changes 
must take place in the status of the Dominions with reference to the 
foreign affairs of the Empire. As to the extent of those changes, how- 
ever, there are wide differences of opinion. Many people are unwilling 
to interfere, as they think, with the gradual process of evolution. 
Imperial relations have been regarded in the overseas Dominions and 
in the mother-country as something sacred and inviolate, and even 
today there is much hesitation and misgiving about “tinkering” such 
relations instead of leaving the problems and difficulties to work out 
their own solution. It marks a distinct advance that even a few sug- 
gested plans outlining such changes advocated are being offered for the 
consideration of the public by men of recognized ability and standing. 
Hitherto the imperial problem, so called, has been treated largely as an 
academic question. The war has brought it into the realm of practical 
politics. 

The Problem of the Commonwealth, by reason of its able statement 
of the imperial problem in the light of war experiences and its definite 
scheme for solution of that problem, as well as the peculiar standing of 
the writer, is an important, even epoch-marking, contribution to the 
literature of Empire relationships. Its proposals are attractive in their 
idealism, and the perfect form of the machinery of government advocated, 
but they are too dogmatic, too revolutionary, and so much opposed by 
existing prejudices and predilections as to be quite impracticable as an 
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immediate reform. Nevertheless, Mr. Curtis’ statement of the problem 
demands attention, and the significance of the volume cannot be 
disregarded. 

In the preface Mr. Curtis explains how the book came to be pub- 
lished at this time. He recalls that in 1910 groups of men representing 
all the more important schools of political thought were formed in various 
centers in the self-governing Dominions for the purpose of studying 
the imperial problem. Additional groups were organized subsequently 
in the United Kingdom and other parts of the Empire. They became 
known as “Round Table” groups, the name being adopted from the 
quarterly magazine published by them. Mr. Curtis says: 


The task of preparing or editing a comprehensive report on the problem 
was undertaken by the present writer. Preliminary studies were distributed 
to the groups for criticism, and their criticisms, when collected, were printed 
and circulated for their mutual information. In the light of these criticisms, 
instalments of the report were prepared and printed for private circulation as 
each was finished. It presently appeared that any attempt to treat the subject 
in all its essential aspects would fill several volumes. Shortly before the war, 
therefore, it was decided to prepare a brief separate report on one single aspect 
of the imperial problem, that raised by the question how a British citizen in 
the Dominions can acquire the same control of foreign policy as one domiciled in 
the British Isles. A draft was prepared and widely circulated for criticism in 
the autumn of 1915, and in view of this criticism the text has now been sub- 
stantially revised. The result is the present volume, which aims merely at 
showing what in the nature of things are the changes which must be made be- 
fore a British subject in the Dominions can acquire self-government in the 
same degree as one domiciled in the British Isles. 


Part I of the main report, which reveals the foundations upon which 
the conclusions addressed in The Problem of the Commonwealth were 
based, has recently been published under the title, The Commonwealth of 
Nations. 

As to his own exclusive responsibility for the argument of the book 
under review, Mr. Curtis states: 


The shorter report is now given to the public on the sole responsibility 
of the writer himself, because no other way was apparent in which it could be 
submitted to their judgment. Throughout he has worked in the light cast 
by the many-sided criticisms of the “‘Round Table” groups, whose numerous 
members reflect every shade of opinion. Without these materials the report 
could never have been written in its present form; but the writer himself has, 
of necessity, had to decide what to reject and what to accept. He has no 
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authority for stating, therefore, that the report represents any opinion but 
his own. The best materials, indeed, have often been furnished by colleagues 
who would hesitate to accept his conclusions as a whole or even in part. 


This is not a mere formal expression of modesty on the part of 
Mr. Curtis. There are influential members of the “Round Table” in 
Canada, and presumably elsewhere in the Empire, who believe that 
serious harm has been done to the cause of effective reorganization of 
the Empire by the well-intentioned but ill-advised publication of The 
Problem of the Commonwealth. 

The author says his main contention is “that Dominion electorates 
must, in the not distant future, assume control of foreign affairs, yet 
cannot do so without deciding irrevocably whether they are to keep or 
to renounce their status as citizens of the British Commonwealth.” 
Following an introductory chapter in which he urges that the common- 
wealth must be revised after the war and revised in accordance with the 
principle of self-government, Mr. Curtis reviews briefly the origin and 
growth of self-government in England and in America and the develop- 
ment of responsible government in the British colonies after 1783. He 
finds that control of commerce, tariffs, and immigration has been shown 
by experience to belong to the sphere of Dominions, and not to that of 
imperial, jurisdiction. But self-government in the Dominions, although 
sufficient for the purpose of realizing their nationhood, is still incom- 
plete. In practice, the imperial government has left the people of the 
Dominions to control every one of the interests which thev, through 
their parliaments, have finally insisted upon controlling. But there have 
been a number of cases in which powers of self-government demanded 
by the Dominions have not been conceded and have not been finally 
insisted upon by the Dominions. All such matters have involved 
foreign relations, and final insistence, under present organization, 
would have disrupted the Empire. In any real crisis of foreign affairs 
Mr. Curtis contends that the imperial conference is not available as a 
means of co-operation between the Dominions and the mother-country. 
The imperial problem, then, resolves itself to this: How may the 
Dominions assume the burden of the whole of their affairs and yet con- 
tinue as part of the British Empire? Mr. Curtis’ statement of that 
problem is able and convincing. 

Part II deals with the conditions of the solution of the problem as 
the latter is presented in Part I. Mr. Curtis is concerned only to dis- 
cover the most moderate measure of change which would give the people 
of the Dominions the same responsibility for their foreign affairs as 
the people of Britain. He rejects, as unworkable, the proposal to trans- 
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fer the control of foreign affairs to an imperial executive responsible not 
only to the parliament of the British Isles, but also to the parliaments 
of the Dominions. The proposal to open the imperial parliament to 
representatives from the self-governing Dominions is likewise found 
unsatisfactory, because one ministry cannot be answerable to two 
different majorities and electorates. Mr. Curtis’ plan contemplates a 
separation of the local and the imperial jurisdictions now exercised 
by the parliament of the British Isles, giving the United Kingdom a 
national government of its own, “the counterpart of the national govern- 
ments of Canada, Australia, New Zealand, and South Africa,’ and 
reserving to a new Imperial Parliament, truly representative of all 
the Dominions and the mother-country, jurisdiction in all matters 
strictly and necessarily imperial. This would involve no change 
in the constitutions of the Dominions, but for Great Britain the 
change would be great, indeed. The writer insists that the control of 
India, Egypt, and the crown colonies, which are not yet ready for self- 
government, is inseparable from foreign affairs and must be assumed by 
the new Imperial Parliament, thus making the Dominions jointly 
responsible with the mother-country for the domestic as well as the 
foreign affairs of such dependencies. Mr. Curtis says that the cabinet 
of the new Imperial Parliament should number, at most, eight men 
with the following offices: the Prime Minister, the Foreign Secretary, 
the Secretary for War, the Secretary for India, the Colonial Secretary, 
the Minister of Finance, and the Minister of Munitions, each of the 
Dominions having a minister in such cabinet. Mr. Curtis urges that 
the imperial problem as he has stated it cannot be solved by effecting 
the necessary changes one by one. There can be no intermediate 
period. The minimum conditions which he has stated must be fulfilled. 
He therefore defends his proposals against the charge of being too 
definite. The Anglo-Scottish union, he says, was the result of a cut- 
and-dried scheme, and it is impossible for people living under two or 
more separate governments to create a common government for common 
purposes by any mere process of growth. He urges an imperial con- 
vention to draft an agreement along the lines indicated, capable of sub- 
mission to each parliament or electorate concerned. 

Mr. Curtis’ plan is admirable in theory and, because of the remark- 
able experience of the writer in the affairs of the British Empire and his 
connection with the ‘‘Round Table’? members, deserves careful con- 
sideration. It may well be, however, that he has neglected certain 
political considerations and prejudices which would militate powerfully 
against the adoption of such a scheme. Certainly in Canada—and 
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the same seems to be true of other parts of the Empire—not many 
people will agree with the detailed solution which he presents. Already 
strong Canadian Imperialists have taken issue with him and substitute 
suggestions are being offered. Mr. Z. A. Lash, of Toronto, has just 
published a small book challenging Mr. Curtis’ scheme at extremely 
important points, and outlining what he believes to be more moderate 
proposals. The problem of the commonwealth probably will not be 
solved in the manner urged by Mr. Curtis. The solution must be 
evolved and developed by an imperial conference only after much study 
and discussion. There are so many conflicting interests to be harmo- 
nized that to take a definite scheme before such a conference would be 
to insure its rejection. The argument of Mr. Curtis is too dogmatic, 
too specific, too detailed, and too rigid. But his statement of the 
problem before the Empire could not easily be improved upon, and 
out of the welter of argument and controversy which his book has 
evoked there will come a deepened interest in the problem and a better 
realization of its tremendous importance. 

The question of reorganization of the British Empire presents 
many matters of special interest to the political economist. Plans for 
such reorganization are no longer based upon trade preference, but 
rather upon military and naval defense. Mr. Curtis and his critics 
are agreed that in matters of control of commerce, tariffs, immigration, 
etc., the Dominions must retain complete autonomy and be free from 
any interference or domination. Nor must the central authority, 
however constituted, in any way decide the incidence of taxation in 
connection with the assessment upon the partner Dominions for the 
purposes of common defense. The amounts agreed upon must be pro- 
vided by the governments of the Dominions themselves, by policies 
determined entirely by the parliaments of such Dominions. Only in 
case of default by any Dominion must the central authority be able to 
collect the revenues due from the taxpayers of the defaulting Dominion 
themselves, in the last resort, by distraining on the goods of such tax- 
payers. In the matter of apportionment among the several Dominions 
of the cost of the Imperial Parliament and the functions which it per- 
forms, Mr. Curtis bases his calculations on an estimate of “the taxable 
capacity of the average citizen in each Dominion,” which he multiplies 
by the population of that Dominion to get “the resultant ratio of 
taxable capacity.” He would leave the whole question of “taxable 


capacity” to a permanent judicial commission. 
S. Roy WEAVER 
Toronto, CANADA 
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The Political Economy of War. By F. W. Hirst. New York: 
E. P. Dutton & Co., 1915. 8vo, pp. xii+327. 

“Political economy of war” to the former editor of the London 
Economist is a study in public finance and debts. The first part (160 
pages) is devoted to historical material from the Thirty Years’ War to 
the Franco-Prussian War of 1870, including the trade in armaments, 
indemnities, issues of paper currencies, and the effect of war on capital 
and labor. The second part (119 pages) describes historically the war 
debts of Great Britain, the United States, France, Germany, Russia, 
Austria, Italy, and Japan. The third part is given to the present 
European war, discussing the early effects on credit, exchange, com- 
merce, costs, and its consequences to industry and society. 

The early chapters are rather dull reading, being a history of politics 
as much as of war. Between 1858 and 1898 the standing armies of 
Europe had been increased by a million men. The annual cost in 1898 
of a soldier was £30 in Russia, £46 in Germany, £65 in France, and £81 
in England. Then began the emulation in “preparedness’’; so that it 
took a European workingman a month in the year to defray his share 
of the cost of armament. The part played by the armament firms in 
stimulating the rivalry of different countries in building navies and 
accumulating stores of guns and munitions is fully shown. The bribery 
and connivance of state officials furnishes, no doubt, a basis of fact for 
the sensational charges of Liebknecht. Indeed the Krupps, the Loewe 
Concern, the Skoda Company, the Crensots, and Armstrongs were all 
engaged in the efforts to bring on war; and they have all prospered 
since 1914. In arriving at the means of securing a permanent peace, 
it is quite clear that a firm supervision should be exercised by some 
controlling international body over the doings of the armament firms. 

In the discussion of war debts, the author does not break into new 
ground. He relies on Bastable, Adams, and Fenn. He collates, how- 
ever, brief and general accounts of the national debts of the belligerents, 
down to the present war. His one main lesson is that belligerents 
should tax as the war goes on, and not throw the heavy burden upon 
posterity by dependence upon loans to so large an extent as is now done. 
In this respect Germany is the greatest sinner; but she dodged taxation 
because she expected to be paid great indemnities. In facing her future 
burdens Germany must add to the Imperial war debt the debt of the 
various states and municipalities. In 1912 the debts of the states alone 
amounted to $3,924,250,000, or three times the Imperial debt (p. 258). 
Even before the war, the decline in German credit was shown by the 
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fall of Imperial Threes from about 89 in 1905 to 75} in 1913; and it 
might be added that by the middle of 1915 their price was 48}. 

The author seems to imply that there is one political economy of 
peace and another of war. “None of the economic theories that have 
been fashioned for the industries of peace really fits” (p. 94). This 
disclosed a curious idea of economic laws. It is brought out in saying 
that a hungry man wants food for himself, not because Brown or Jones 
wants it; but that one government wants armaments because another 
government has ordered them, i.e., supply increases demand (p. 96). 
Also, in discussing the effect of the war on credit (Part III, chap. i) the 
author seems to believe that a final blow was given to world-credit when 
Great Britain declared war; that in August, 1914, the machinery was 
shattered, and its fabric “faded into nothingness”’ (p. 281); that the 
exchanges became unworkable. And yet he later explains how credit 
necessarily resumed its usual tasks. An earlier editor of the Economist, 
Walter Bagehot, would have better seen the principles at work, and not 
confused principles with the conditions under which they worked and 
which vary in peace or war. 

The author is incorrect in thinking that special legislation converted 
cotton warehouse receipts into a basis for currency and saved thousands 
of American planters from ruin (p. 291); in saying that the New York 
Stock Exchange closed the morning after that of London (p. 292); that 
belligerent tonnage was purchased and placed under the American 
flag (p. 294). 

After the war the author sees difficulty in finding even low wages 
for disbanding armies. ‘Credit will be scarce and dear, liquidation 
difficult, competition severe” (p. 313). But we do not yet know all 
the facts as they will be at the end of the war, and prophecy is dangerous. 

L. 


Second Thoughts of an Economist. By W1LL1AM SMART. New York: 
Macmillan, 1916. 8vo, pp. lxxix+189. $1.40. 

In this little book, which marks the close of his most active and pro- 
ductive career, Professor Smart has undertaken a review of the salient 
facts of economic life as they appear when seen by the light of a warm 
enthusiasm for worthwhile living against the background of his more 
formal economics. He has returned to certain Ruskinian questionings 
and disparagings of industrialism and treats of these things with a free- 
dom which he apparently felt one cannot exercise when one is preoccupied 
with being an economist. 
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When the disciple of Ruskin first turned apostate and became that 
horrible thing, an economist, he found the science not as bad as it was 
painted. It was... . “ascience whose main object was, not defence 
of any particular system, but explanation of how men, consciously and 
unconsciously, work into one another’s hands, and get and give each his 
daily bread.”” This sounds, to be sure, suspiciously like saying: “We 
do not defend the system, but we study mainly the good in it: the ele- 
ments of mutual aid which it embodies.”” Now, however, he has turned 
his main attention elsewhere, noting the failure of modern industry to 
furnish the sorts and conditions of work that make a truly human life 
possible for workers, and asking not what are the results of unqualified 
self-interest in business, but rather what results a spirit of humanity 
and service on the part of consumers and employers can accomplish 
in a business world. The book is, in fact, his philosophy of economic 
responsibility. 

First comes the consumer. “If there is consumption which calls 
in circles to consume with the spender; if there is consumption which 
does not wear out, but leaves a balance for others to wear; if there is 
consumption which re-creates as much wealth as it destroys....a 
man may, without any unreasonable sacrifice, add indefinitely to the 
well-being which is the ultimate object of wealth. And most men who 
once see this will act upon it.”” “When others are in want of so many 
things, waste is—frankly—immoral.”’ 

But it is the employer on whom the chief demands are made. To 
a man of Smart’s temper, the service of earning a living is not inferior 
to spending and consumption as an outlet for those capacities whose 
fullest exercise is the fullest living. The employer controls this part of 
his employees’ lives for good or ill, and he must regard this phase of his 
work as a great public service. He must make his establishment serve 
the lives of his clientéle of laborers not less than the desires of his larger, 
but less vitally interested, clientéle of customers, “and why not ?” 

In such a program the care for continuity of employment is one of 
the most vital needs. Next, perhaps, is the need of putting the machine 
in its proper place as servant of the worker rather than as his master or 
his ruthless and unconquerable competitor. Men must not compete 
with machines at the machines’ own kind of work, but must achieve 
a superior position. Profit sharing is another type of endeavor which 
Smart regards with refreshing optimism. 

The reviewer finds his liveliest interest perversely attracted to the 
question of the relation of all this to economics as a science. Austrian 
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economics in particular, with its “best combination of factors,” surely 
offers no hint of that wide range of discretion within which welfare work 
is not so positively profitable that the employer’s self-interest can be 
trusted to bring it about, nor yet positively unprofitable. The inter- 
sections of curves in the traditional diagrams possess none of this inde- 
cisive quality. Still more interesting, however, is the author’s own 
admission that he has gone beyond his beat. If that be true of the most 
vital relations of industry to life, is it not possible that the beat has been 
wrongly surveyed? The reviewer has never seen a satisfactory delimita- 
tion of its boundaries, and Smart’s conception of them has evidently 
been felt by him as a restraint on his thought. But should not pigeon- 
holes be cut to take thought as it is, not thought trimmed to fit inherited 
pigeonholes ? 

Precisely because of this breadth of view, the book seems admirably 
adapted to introduce the subject of economics to beginners. Economic 
doctrines appear here vividly as very real things. Advanced readers 
will find its tone genially lucid rather than keenly penetrating, and 
humanitarian rather than iconoclastic. But, after all, it was the major- 
ity report of the Poor Law Commission, not the minority report, to 
which Smart’s energies were devoted. Not the least-welcome feature 
of the book is the biographical sketch with which it is introduced, in 
which Mr. Thomas Jones gives a most winning picture of Smart’s per- 
sonal qualities and a most appreciative estimate of the worth of his 
indefatigable labors. Evidently, if we were all of his temperament, we 
should not have long to wait for the fulfilment of his economic ideals. 


J. Maurice CLARK 
ONIVERSITY OF CHICAGO 


Lhe Economics of Retailing. By Paut H. Nystrom. New York: 

Ronald Press Co., 1915. 8vo, pp. xi+407. $2.00. 

So recently has any effort been made to reduce to stated laws the facts of 
retailing; so fragmentary, indeed, is the written material dealing with the eco- 
nomic theory involved in merchandising, that a well-considered attempt to 
correlate the diverse tendencies observable in the distribution field, and to 
weight the many opposing factors one against the other, cannot fail to be of 
value to economists. And the business world as well should find therein many 
profitable hints. 

While, therefore, Dr. Nystrom does not claim that he has presented in this 
volume any formulated system of economic theory covering merchandising 
activities, his results are well worth attention. He presents facts concerning 
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the status of retailing as a factor of the economic fabric, showing the present 
organization as an outgrowth of earlier conditions and of moving forces. He 
sees three aspects of the retailing problem as it now presents itself to the 
American public, and analyzes the situation from these different viewpoints. 
They are: first, the problem of training prospective workers in this field 
properly to perform their duties; secondly, the determination of “the most 
economical routes through which the goods may be transferred from the pro- 
ducers to the consumers”; thirdly, securing fair practices in trading in order to 
protect the interest of the consumer. 

In developing his theme the author uses a great mass of facts collected 
from various sources, and tries so to organize them as to arrive at the conditions 
which they represent, or the tendencies to which they point. Two chapters 
are devoted to consideration of the sales people and the problem concerning 
them. As a means of determining the best distributing route from the con- 
sumers’ standpoint, the department store, the chain store, and the mail-order 
house are described and compared with the older and less direct systems of 
retailing. Price maintenance and inside prices form the center of the “‘fair 
practices’’ discussion. 

The foregoing subjects of discussion, taken with the analysis of retail 
expenses, the study of location and rent, and the summary of general retail 
conditions and tendencies, all of which receive some attention, constitute a 
body of material which should be of use, not only for information concerning 
present retail conditions, but also as an assistance in the construction of a science 
of retail economics. 


L’ Evolution de V’économie nationale. By PIERRE MassLow. Translated 
from the Russian by J. SHAPIRO. Paris: Giard et Briére, 1915. 8vo, 
pp. 330. Paper, Fr. 7.50; cloth, Fr. 8.50. 


‘““ 


This work, described as an ‘‘introduction to sociology and political econ- 
omy,” attempts to analyze the fundamental factors and forces which cause 
and guide economic evolution. Part I deals with what the author calls 
“Economic Systems,”’ the distinguishing characteristic of which is the method 
of utilizing land (chase, pastoral, nomadic agricultural, three field stages, etc.). 
Part II, called ‘Economic Organization,” deals with the expansion of the market 
from local and sectional to a national and world-wide scale. Part III analyzes 
the applications of the productive energy of society, distinguishing the pro- 
duction of goods for consumption by the workers, the production of goods for 
consumption by the capitalists, and the production of new instruments of pro- 
duction; and considers the significance of this division of effort from the stand- 
point of economic progress. 

The fundamental force which impels the passage from one economic system 
to another, which forces a continual widening of the market, and causes the 
technical changes which accompany these developments, both as a result and 
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as a cause, Masslow finds to be the pressure of population upon the land. This 
is supplemented in modern western nations by capitalism. Capitalism differs 
from the ancient systems of exploitation based on the ownership of land as a 
dynamic force, because the law of increasing returns which prevails in industry 
compels an ever-increasing investment of capital to meet competition. Capi- 
talism arises first in foreign trade where the difference in productivity of differ- 
ent nations enables the capitalist to make a profit. It is extended to domestic 
trade when pressure of population enables the capitalist to purchase labor 
power below its value. But the author fails to explain why in some times and 
places pressure of population has failed to produce a great capitalistic develop- 
ment, and he ignores the influences which scarcity of labor in contrast with 
scarcity of natural resources has exerted upon technical development in new 
countries such as the United States. 

Part III is an exposition of the thesis that a relative increase in consump- 
tion by the working class accelerates economic progress while a relative increase 
in consumption by the capitalist class hinders it, because the products con- 
sumed by the workers can be produced by machinery, and hence increased 
demand by the workers stimulates technical development, whereas the increased 
income of capitalists is expended largely for personal services and for luxuries, 
in the production of which machinery is unimportant. 

The book is narrow in its point of view, being confined to the few factors 
in economic evolution which the author has chosen, and consequently gives 
little hint of the complexity of the problem with which it deals. The author’s 
socialistic bias in some places renders his analysis naive. He exhibits the 
exasperating tendency so prevalent among socialistic theorists of slipping lightly 
over the precise points on which explanation is most earnestly desired. On the 
whole, however, the work is an acute and suggestive analysis. 


La Force motrice. By G. OtpHE-GALLIARD. Paris: Giard et Briére, 
1915. 8vo, pp. 310. Paper, Fr. 7. Cloth, Fr. 8. 


This work analyzes the conditions which have led to the use of different 
forms of motive power in industry and transportation, the advantages and 
disadvantages of each, and their influence upon the size of the productive units 
and the geographical concentration or dispersion of industry. It touches very 
briefly upon the broader economic and social effects of the new forms of power. 
The work discusses animal power, water power, steam, compressed air, gas, 
and electricity, but over two-thirds of the space is devoted to electricity. 

The principal thesis of the work is that the development of new forms of 
power has not been a fundamental cause of the new industrial régime, but that 
both the new industrial order and the new forms of power are the result of the 
extension of the market, and that development of new forms of power has 
simply reinforced the tendencies initiated by the extension of the market. The 
author points out that in some cases the different forms of power have remained 
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known but unapplied for some time and that in many cases the application of 
a method of power production is the result rather than the cause of the inven- 
tion of new machinery. 

Some of the most interesting chapters in the book are devoted to the ques- 
tion whether electricity with its superiority to steam for small industries may 
lead to a revival of house industry or small factories. In two most interesting 
chapters the author examines the reasons for the survival of the house industry 
in the St. Etienne riband manufacture, and for its decline in the Lyons silk 
industry. His conclusion which he believes applies to the situation in general 
is that the survival or decline depends upon market conditions of such funda- 
mental importance that electricity is either unnecessary in order to maintain 
the industry or powerless to arrest its decline. 

The attempt to distinguish between prime and secondary causes of indus- 
trial development seems a hopeless task. The author does not succeed, but 
in his attempt he assembles a considerable material concerning the chronology 
of the application of various forms of power and of their growth in use, which 
is of great interest. Unfortunately, this material is largely confined to the 
textile industries so that from this work one learns relatively little concerning 
the use of power in other industries. The concise but fairly detailed discussions 
of the technical advantages and disadvantages of the various methods of 
power production render the work a valuable source of condensed technical 
information on power production. 


Standards of Health Insurance. By I. M. Rusinow. New York: 
Henry Holt & Co., 1916. 8vo, pp. v+322. $1.50 net. 


This study is for the most part an expansion of a series of articles that 
was published in the Journal of Political Economy for March, April, and May, 
1915, under the title of ‘“‘Standards of Sickness Insurance.”?’ Though material 
has been added in practically all of the divisions of the work, additional statis- 
tical tables introduced, and some of the old tables rearranged and corrected, 
the treatment of the question and the conclusions drawn are essentially those 
of the articles. The chapter ‘“‘ Administrative Crganization” is new, as are 
also the two appendixes “‘Constitutionality of Health Insurance” by Joseph 
P. Chamberlain, and “Organization of Medical Aid” by Alexander Lambert. 
The plan of the work has been more clearly outlined for the hasty reader by 
advancing some of the original subtitles to the position of chapter headings 
while subordinating others to them. In general the book deals with the need 
in this country for health insurance, and advances arguments that it should 
be compulsory; questions to whom it should apply, and for what purposes; 
discusses benefits to be given; and considers organization and administration 
problems and plans. The subject is one likely to be of increasing importance 
during the present year since it is receiving notice by the legislatures of several 
of the states, and since action by these legislatures has been opposed by the 
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American Federation of Labor in its last convention, at which time the 
Executive Council of the Fedemtigp reported, “so far as social insurance by 
the state and national governments is concerned, if established at all, [we 
recommend that it] shall be voluntary and not compulsory.” 


Principles of Accounting. By W. A. Paton and R. A. STEVENson. 
Ann Arbor, Mich.: Ann Arbor Press, 1916. 8vo, pp. 222. $3.25. 


The aim of accounting is to collect and to present in a classified form 
information which will aid in understanding “the economic process.” Such 
being the case, accounting should tend to reflect changes in the industrial 
and commercial organization with which it deals. The last century has seen 
the growth of large corporations with their specialized securities; and it has 
brought more intense internal control of industry and a broader social control 
of the means of production. Quite logically then, modern accounting should 
emphasize those things which have come about as a result of these forces. 

The authors of this book conceive the present specialization of equities 
and their changeable character to be all-important matters to the science of 
accounting at the present time. So the study is mainly concerned “with the 
construction and analysis of accounts from the standpoint of the equities 
involved—especially with the proprietary equity.’”” The book is organized 
primarily from a pedagogical standpoint. It is intended for use in general 
accounting courses, and deals only with general principles. Auditing, public 
utility accounting, municipal accounting, and cost accounting are barely 
mentioned—one chapter suffices to cover all of them. 


Income Tax Procedure, 1917. By Rospert H. Montcomery. New 
York: Ronald Press Co., 1917. 8vo, pp. x+461. $2.50. 

This work, by its author’s own profession, is not a treatise on the income 
tax but rather a reference manual for the individual, company, or trustee who 
wishes authoritative guidance in the actual reporting of income as required by 
the amended income-tax law. The various provisions of the law are set forth 
under convenient headings; Treasury Department rulings are cited; and the 
interpretations and criticisms of the author, who is both an attorney and an 
accountant, are appended. A wholly orderly and satisfactory treatment could 
hardly be expected at a time when the administrative decisions remain so 
chaotic, and when judicial interpretations are mostly not yet established. The 
book is, notwithstanding, a serviceable compilation, even though it hardly 
makes good Mr. Montgomery’s hope that it will “answer about 98 out of 100 
anxious questions.” 








